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S 5(1)(e) of the Aliens Act 1935 ('the 1935 Act’) provides as foll ows:

The minister may, if and whenever he thinks proper, do by order (in this
Act referred to as an aliens order) all or any of the following things in
respect either of all aliens or of aliens of a particular nationality or
otherwi se of a particular class, or of particular aliens, that is to say:

(e) make provision for the exclusion or the deportation and exclusion of
such aliens from Saorstat Eireann and provide for and authorise the making
by the mnister of orders for that purpose.

Article 13(1) of the Aliens Order 1946 as anmended provides for the
i ssuing of deportation orders by the mnister where he 'deens it conducive
to the public good so to do’. |In January 1997 an application for refugee
status by the applicant was refused. It was stated in the letter of
refusal that the Mnister for State at the Departnent of Justice was of the
view that the applicant did not qualify for recognition as a refugee under
the ternms of the 1951 UN Convention on the status of refugees as he had
failed to establish a well-founded fear of persecution. An appeal agai nst
this decision was nmade to the Interi m Refugee Appeals Authority but this
appeal was turned down. By letter dated 15 January 1998 the m nister
reaffirnmed his decision to refuse to recogni se the applicant as a refugee.
At this point the applicant then applied for humanitarian | eave to renain
in the country, and a detailed representation was made to the minister in
this respect. However, on 10 March 1998 the minister refused this
application, stating that in reaching this decision he had taken into
account all the circunstances of the case, including all the points raised
by the applicant. Accordingly, a deportation order was signed and
forwarded to the gardai for inplenentation

The applicant instituted proceedings by way of judicial reviewin which
he sought a declaration that s 5(1)(e) of the 1935 Act was
unconstitutional. He argued that this provision gave excessive |egislative
powers to the minister as it failed to set out any general principles or
policies on which he was to act in this respect. As such, article 13 of
the Aliens Order 1946 as anended constituted a formof |egislation which
was outside the powers of legitimte del egation and therefore contrary to
Article 15.2 of the Constitution. The applicant al so sought relief on the
grounds that there was no basis on which to refuse his application for
refugee status. Alternatively it was suggested that there had been a
wrongful failure to provide reasons for the mnister’s decisions in this
matter, contrary to general constitutional principles and the principles



and procedures provided for in the *Von Arnim letter. Furthernore, it was
argued that there had been a wongful failure to apply the new procedures
provided for in the 'Hope Hanlon’ letter to this application

In a judgnent delivered on the 22 January 1999 Geoghegan J rejected the
al l egation that inproper procedures had been applied to the application for
refugee status, and concluded that an adequate and sufficient statenent of
reasons had been given for this refusal. Equally, in refusing the
application for humanitarian leave to remain in the country there was no
obligation, constitutional or otherwise, to give nore specific or elaborate
reasons than those given. Furthernore, the nminister’s decision to refuse
refugee status could not be said to fly in the face of reason, and was not
t heref ore unreasonable. However, he found that s 5(1)(e) of the 1935 Act
was unconstitutional as it purported to allowthe nmnister to legislate for
deportation of aliens without setting out specific policy and principles on
foot of which he was to act. Accordingly, the applicant was entitled to a
declaration, that s 5(1)(e) of the Aliens Act 1935 was unconstitutional
together with consequential declarations that article 13(1) of the Aiens
Order 1946 and his deportation order were invalid. The respondents
appeal ed agai nst the finding of unconstitutionality, and the applicant
cross-appeal ed agai nst the dism ssal of his claimon the other grounds
rai sed.

Hel d by the Suprene Court (Denham and Keane JJ; Hamilton CJ concurring;
Barrington and Lynch JJ dissenting) in disnissing the appeal and in
affirming the order of the H gh Court:

(1) The statutory del egati on of power to nmake regul ati ons or orders
anounts to an unconstitutional delegation of |egislative power where the
power so delegated is nore than a nere giving effect to principles and
policies which are contained in the statute itself. Pigs Marketing Board v
Donnel ly [1939] IR 413 and Cityview Press v An Chonhairle QG liuna [1980] IR
381 approved.

(2) Where a minister in exercising a power del egated to hi munder
statute purports to repeal or amend existing law, it is appropriate for the
court in determining the constitutional validity of the delegating statute
to inquire whether the minister nust necessarily or inevitably invade the
exclusive legislative function of the Qreachtas in exercising the power in
guesti on. However, such an approach or nethodology is not universally
appl i cabl e, and does not nodify in any sense the 'principles and policy’
approach which is applicable to the present case. Harvey v Mnister for
Social Welfare [1990] 2 IR 232; [1990] |ILRM 185 di sti ngui shed.

(3) The right to expel or deport aliens is an aspect of the comon good
which inheres in the State by virtue of its nature as a sovereign state.
Such a power is clearly executive in nature and can be exercised in the
absence of legislation. However, the G reachtas can as a matter of policy
control the nanner in which this power is exercised. Gsheku v Ireland
[1986] IR 733; [1987] 1 ILRM 330 consi der ed.

(4) The alteration in the law effected by the 1935 Act was to enable an
i ndi vidual minister to expel or deport individual aliens or categories of
aliens at his discretion, subject to sonme mnor restrictions. |f he
considered it a preferable course, the mnister was entitled to set out in
the formof regulations the restrictions or qualifications which should be
i nposed on the exercise of this power. Such an alteration could not be
properly described as a 'policy’ in itself, but ambunted to the del egation
of the policy-making role of the Qreachtas in this area to the mnister

(5) Accordingly, s 5(1)(e) of the Aliens Act 1935 was unconstitutiona
as it did not set out the principles or policies on foot of which the
m ni ster was to act.

Per Barrington and Lynch JJ dissenting: It is unsafe to test the 1935
Act by reference to the 'principles and policies’ test as this test was
devel oped in an effort to strike a balance between the rights of the



i ndi vidual citizen and the exigencies of the comon good, whereas the nmmjor
prem se of the 1935 Act was that aliens in general have no right to reside
in lreland unless the Mnister for Justice consents.

Per Lynch J dissenting: Gven that the circunstances of aliens can vary
greatly, the powers conferred on the minister by the 1935 Act nust
necessarily be very wi de and very w dely drawn.
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JUDGMVENTS:

DENHAM J (Hamilton CJ concurring) delivered her judgnent on 20 May 1999
saying: This is an appeal by the respondents (hereinafter referred to as
the State) against the decision of the High Court, Geoghegan J, delivered
on 22 January 1999. The learned H gh Court judge granted a declaration
that s 5(1)(e) of the Aliens Act 1935 was not carried over by Article 50 of
the Constitution of Ireland, was inconsistent with Article 15.2 of the
Constitution of Ireland and does not formpart of Irish law. The |earned
H gh Court judge al so nade consequential declarations that article 13(1) of
the Aliens Oder 1946 and the deportation order regarding the
applicant/respondent in this case were invalid.

The case turns on the issue as to whether the legislature could, in the
terns of s 5(1)(e) of the Aliens Act 1935 delegate to the minister the
power to deport aliens, or whether it is an inpermssible delegation of
| egi sl ative power contrary to Article 15.2.10 of the Constitution of
I rel and.

Subm ssi ons

M John Finlay SC, on behalf of the State, submitted that s 5(1)(e) of
the Aliens Act 1935 and regulation 13 of the Aliens Oder 1946 are valid.
He submtted that the right of the State to control the entry of aliens,
their activity in the State and their departure, is part of the sovereign
rights of the State. The exercise of that control is prinmarily an
executive and administrative function. The entitlenment of aliens is
dependent on the consent of the appropriate authority. |If that consent is
refused or withdrawn the alien has no right to stay in the State. He
subnitted that what the minister did was within the four corners of the
Aliens Act 1935. He subnitted that the policy of the Act is clear: aliens
are only allowed into the State and to remain in the State with the
permi ssion of the Mnister for Justice. The relevant jurisprudence, he
submitted, is to be found in Cityview Press Ltd v An Choinhairle Qliuna
[1980] IR 381 which was devel oped and suppl enented in Harvey v Mnister for
Social Welfare [1990] 2 IR 232; [1990] ILRM 185. He subnitted that the
appropriate nethodology is to see if the enabling legislation, that is, s 5
of the Aliens Act 1935, mmkes it inevitable and necessary that the ninister
in maki ng regul ati ons under the Act would breach Article 15.2.10 of the
Constitution. He submitted that applying that test the Act did not fail
He supported his argunent by reference to the judgnent of Keane J in
Carrigaline Community Tel evision Broadcasting Co Ltd v Mnister for
Transport, Energy and Conmuni cations [1997] 1 |LRM 241.

M Gerard Hogan SC, counsel for the applicant, subnitted that s 5(1)(e)
of the Aliens Act 1935 gave excessive |egislative powers to the Mnister
for Justice in that it effectively left the mnister at large in so far as
the making of a ministerial order was concerned and it did not set out
principles and policies upon which deportation orders were to be nade;
consequently, it did not survive the enactnent of the Constitution
Furt her, he submitted that article 13 of the Aliens Order 1946 is a form of
| egi sl ati on outside the powers of legitinmate del egation and contrary to
Article 15.2. 10 of the Constitution of Ireland. In oral argument he
consi dered that there were three issues for the court:

1. What is the proper test to apply in relation to Article 15.2.10 of
the Constitution of Ireland? 1Is it the 'principles and policies’ test of
Cityview or has that been qualified by Harvey?

2. |Is the executive power of the State to deport an alien free-standing
or can it be exercised only through |egislation?

3. Gven that the O reachtas has legislated, does s 5(1)(e) of the
Aliens Act 1935 neet the appropriate test, which he submtted is the
"principles and policies’ test set out in Ctyview?

Rel evant constitutional articles



The rel evant constitutional articles are:

Article 5

Ireland is a sovereign, independent, denocratic state.
Article 6

1. Al powers of governnent, |egislative, executive and judicial
derive, under God, fromthe people, whose right it is to designate the
rulers of the State and, in final appeal, to decide all questions of
nati onal policy, according to the requirenents of the combn good.

2. These powers of governnent are exercisable only by or on the
authority of the organs of State established by this Constitution

Article 15.2.10

The sol e and excl usive power of naking laws for the State is hereby
vested in the G reachtas: no other legislative authority has power to nake
laws for the State

Article 28.2

The executive power of the State shall, subject to the provisions of
this Constitution, be exercised by or on the authority of the government.

Article 29.4.10

The executive power of the State in or in connection with its externa
relations shall in accordance with Article 28 of this Constitution be
exercised by or on the authority of the governnent.

Article 34.1

Justice shall be adninistered in courts established by |aw by judges
appoi nted in the nmanner provided by this Constitution, and, save in such
special and limted cases as may be prescribed by law, shall be
adm ni stered in public.

The statutory schene

The statutory schenme is the Aliens Act 1935 (No 14 of 1935) hereinafter
referred to as "the Act’. The long title of the Act described it as:

An act to provide for the control of aliens and for other matters
relating to aliens.

The term’'alien’ was defined as neani ng:
a person who is not a citizen of Saorstat Eireann

S 5 set out provisions for the control of aliens. S 5(1) provides,
inter alia:

The minister may, if and whenever he thinks proper, do by order (in this
Act refer to as an aliens order) all or any of the followi ng things in
respect either of all aliens or of aliens of a particular nationality or
otherwi se of a particular class, or of particular aliens, that is to say:

(e) make provision for the exclusion or the deportation and exclusion of
such aliens from Saorstat Eireann and provide for and authorise the making
by the minister of orders for that purpose.



As a consequence of that legislation the Mnister for Justice enacted
the Aliens Order 1946 (SR & O 395 of 1946). Regulation 13 thereof stated:

(1) Subject to the restrictions inposed by the Aliens Act 1935 (No 14 of
1935), the nminister may, if he deens it to be conducive to the public good
so to do nake an order (in this order referred to as a deportation order)
requiring an alien to |l eave and to remain thereafter out of the State.

(2) An order nmade under this article nmay be nade subject to any
conditions which the mnister may think proper

(3) An alien with respect to whom a deportation order is nade shal
| eave the State in accordance with the order, and shall thereafter so |ong
as the order is in force remain out of the State.

(4) An alien with respect to whom a deportation order is nmade, or a
reconmendation is made by a court with a view to the making of a
deportation order, may be detained in such a manner as may be directed by
the mnister, and may be placed on a ship, railway train or road vehicle
about to |l eave the State, and shall be deened to be in |l egal custody whil st
so detained, and until the ship, railway train or road vehicle finally
| eaves the State.

(5) The master of any ship and the person in charge of any passenger
railway train or passenger road vehicle bound for any place outside the
State shall, if so required by the nminister or by an inmigration officer
receive an alien agai nst whom a deportation order has been nmade and his
dependants, if any, on board such ship, railway train or road vehicle and
afford himand t hem proper accommpdati on and mai nt enance during the
j our ney.

(6) Where a deportation order is made in the case of any alien the
mnister may, if he thinks fit, apply any noney or property of the alien in
paynent of the whole or any part of the expenses of or incidental to the
transport fromthe State and the mmintenance until departure of the alien
and his dependants, if any.

Pr ecedent

There has been significant case law on Article 15.2.10 of the
Constitution. The first inmportant analysis was in Pigs Marketing Board v
Donnel ly (Dublin) Ltd [1939] IR 413.

In that case Hanna J stated (at p 421):

It is axiomatic that powers conferred upon the |egislature to make | aws
cannot be del egated to any other body or authority. The Qreachtas is the
only constitutional agency by which |aws can be nmade. But the |egislature
may, it has always been conceded, delegate to subordinate bodi es or
departnments not only the naking of administrative rules and regul ati ons,
but the power to exercise, within the principles |laid down by the
| egi sl ature, the powers so del egated and the manner in which the statutory
provisions shall be carried out.

Here, in effect, is the beginning of the principles and policies test.
In this case it was alleged that the Pigs and Bacon Acts 1935 and 1937 were
unconstitutional under Article 12 of the 1922 Constitution whereby the
| egi sl ature was given exclusive power to nmake | aws and al so
unconstitutional under Article 15 of the Constitution of Ireland 1937.

The first nodern statenent of a principles and policy test was in
Ctyview Press Ltd v An Chonhairle G liuna [1980] IR 381 where at pp 398-
399 O Higgins CJ stated

The giving of powers to a designated mnister or subordi nate body to
nmake regul ati ons or orders under a particular statute has been a feature of
| egislation for many years. The practice has obvious attractions in view



of the complex, intricate and ever-changi ng situations which confront both
the legislature and the executive in a nodern state. Sonetines, as in this
i nstance, the legislature, conscious of the danger of giving too nuch power
in the regulation or order maki ng process, provides that any regul ation or
order which is nmade should be subject to annul nent by either House of
Parliament. This retains a neasure of control, if not in parlianent as
such, at least in the two houses. Therefore, it is a safeguard.
Neverthel ess, the ultimte responsibility rests with the courts to ensure
that constitutional safeguards remain, and that the exclusive authority of
the national parlianent in the field of lawnmaking is not eroded by a

del egati on of power which is neither contenplated nor pernitted by the
Constitution. 1In discharging that responsibility, the courts will have
regard to where and by what authority the law in question purports to have
been made. In the view of this Court, the test is whether that which is
chal | enged as an unaut hori sed del egation of parlianmentary power is nore
than a nere giving effect to principles and policies which are contained in
the statute itself. If it be, then it is not authorised; for such would
constitute a purported exercise of |egislative power by an authority which
is not pernitted to do so under the Constitution. On the other hand, if it

be within the permitted linmts -- if the lawis laid down in the statute
and details only are filled in or conpleted by the designated ninister or
subordi nate body -- there is no unauthorised del egation of |egislative
power .

This inportant case was itself based on a situation where, as McMahon J
stated in the H gh Court:

(it) was agreed by the parties that under the Constitution (in
particular Article 6.2, and Article 15.2.10) there is a linmt upon the
extent to which legislative power nmay be del egated to subordi nate agenci es
by the Greachtas, and that it is not conpetent for the O reachtas by such
del egation to abdicate its legislative function

The principles and policies test continued to be applied. Thus, in
State (Glliland) v Governor of Muntjoy Prison [1987] IR 201; [1986] |ILRM
381 Barrington J, having referred to the Cityview Press case, stated (at pp
222/ 396) :

In the Extradition Act 1965, the GO reachtas has |aid down certain
principles and policies which are incorporated in the | aw governing
extradition in this country. It has also established certain machinery and
procedures for controlling applications for extradition. But it has |eft
to the government the question of whether an extradition treaty should be
entered into with a particular country and what additional safeguards
shoul d be incorporated init.

The | earned judge applied the principles and policies test to the
rel evant Act. However, the decision as to whether Ireland should enter
into an extradition treaty with a particular country and the incorporation
of additional safeguards, if any, was left to the governnent. It 1s of
rel evance to this case to note that the function in issue -- to determ ne
whet her an extradition treaty should be entered into with a particular
country -- is a classic exanple of an executive function. The legislature
did not inpinge on the executive function. The | egislature did not del egate
the power to a mnister. The executive, government, proceeds with its
functi on.

In McDaid v Sheehy [1991] 1 IR 1, on the issue of the constitutionality
of s 1 of the Inposition of Duties Act 1957 (which enmpowered the governnent
to, by order, inpose, vary or term nate any excise, customor stanp duty)
Bl ayney J, whilst a judge of the Hi gh Court, applied a principles and
policy test and stated (at p 9):

Wien this test is applied to the provisions of the Act of 1957 giving
t he governnent power to inpose custons and excise duties, and to term nate
and vary themin any nmanner whatsoever, | have no doubt that the only
concl usi on possible is that such provisions constitute an inpermssible
del egation of the |egislative power of the G reachtas. The question to be



answered is: Are the powers contained in these provisions nore than a nere
giving effect to principles and policies contained in the Act itself? 1In
my opinion they clearly are. There are no principles or policies contained
inthe Act . . . The fundanental question in regard to the inposition of
custons or excise duties on inported goods is first, on what goods should a
duty be inposed, and secondly, what should be the anpbunt of the duty? The

deci sion on both these matters is left to the government. In ny opinion
it was a proper subject for legislation and could not be del egated by the
Oreachtas. | amsatisfied accordingly that the provisions of the Act of

1957 which | cited earlier are invalid having regard to the provisions of
the Constitution.

Geoghegan J found the above reasoning very hel pful

However, in MDaid v Sheehy on appeal, as the order in question had been
val i dated by a section of the Finance Act 1976, the Suprene Court did not
consider the constitutional issue. Indeed, Finlay CJ appeared to indicate
a warni ng when he said (at p 19):

The settled jurisprudence of this Court, to which | have referred, is
agai nst deciding the issue of constitutional validity in these
circunmstances. On the issues potentially arising in the instant case,
there are practical considerations strongly supporting that jurisprudence.

Anongst the many issues which could arise in the course of a challenge
to the constitutional validity of this section would be questions as to
whet her in any particular instance, if the del egated |egislation were
i mperm ssibly wide, that resulted in the annul ment of both the statute and
the order nade pursuant to it, or whether it annulled the order only (cf
Harvey v M nister for Social Wl fare [1990] 2 IR 232).

In Harvey v Mnister for Social Wlfare at issue was what may be called
a Henry VII1 clause ie a statutory provision which gives authority to an
adm ni strative body to make del egated | egi sl ation which may anend
legislation. Finlay CJ stated at (p 244-245/192):

The fourth subnission nade on behalf of the applicant is that the
provisions of article 38, as inserted by the Regul ations of 1979, are in
direct contradiction to the provisions of s 7 of the Social Wlfare Act
1979, and, as such, are an inpernmissible intervention by the mnister
pursuant to the powers of naking regulations vested in himby s 75 of the
Act of 1952, in the legislative function and is, therefore, an
unconstitutional exercise of that power which breaches Article 15.2 of the
Constitution. | accept that this submission is correct.

Quite clearly, for the mnister to exercise a power of regulation
granted to himby these Acts so as to negative the expressed intention of
the legislature is an unconstitutional use of the power vested in him

The courts have held this type of delegated legislation to be
unconstitutional, even if it does not create a new principle. This type of
del egated legislation is not inissue in this case. Finlay CJ set out at
pp 240-241/188 a net hodol ogy.

He stated:

The i mpugned section having been enacted in 1952 is entitled to the
presunption with regard to constitutional validity which has been |laid down
by this Court, and in particular falls to be construed in accordance with
the principles laid down in the decision of this Court pronounced in East
Donegal Co- Qperative Livestock Mart Ltd v Attorney Ceneral [1970] IR 317.
This neans that it nmust be construed so that as between two or nore
reasonabl e constructions of its terns that which is in accordance with the
provi sions of the Constitution will prevail over any construction not in
accordance with such provisions. Secondly, it nmust be inplied that the



maki ng of regulations by the mnister as is permtted or prescribed by s 75
of the Act of 1952 is intended by the G reachtas to be conducted in
accordance with the principles of constitutional justice and, therefore,
that it is to be inplied that the mnister shall not in exercising the
power of making regul ations pursuant to that section contravene the
provisions of Article 15.2 of the Constitution. The court is satisfied
that the terms of s 75 of the Act of 1952 do not nmake it necessary or
inevitable that a Mnister for Social Welfare making regul ati ons pursuant
to the power therein created nust invade the function of the Qreachtas
in a nmanner which would constitute a breach of the provisions of Article
15.2 of the Constitution. The w de scope and unfettered discretion
contained in the section can clearly be exercised by a ninister making
regul ations so as to ensure that what is done is truly regulatory or

adm ni strative only and does not constitute the naking, repealing or
anendi ng of law in a manner which would be invalid having regard to the
provi sions of the Constitution.

Wthout the necessity, therefore, for the court to decide whether the
terns of the Regul ations of 1979, which have been quoted in this decision
do in fact constitute an invasion of the legislative function of the
O reachtas, the court is satisfied that the applicant has not shown that
the provision of s 75 of the Social Wlfare Act 1952, is invalid, having
regard to the provisions of the Constitution and will so declare.

Thi s met hodol ogy applies the presunption of constitutional validity: the
rule of construction that where there are two or nore reasonabl e
constructions that which is constitutional will prevail. Specifically, it
nmust be inplied that the making of delegated |egislation by the minister is
i ntended by the legislature to be in accordance with constitutiona
justice. It may be sumarised by inquiring if the inpugned regul ation
nmakes it necessary or inevitable that the mnister naking regul ations
pursuant to the power must invade the power of the legislature contrary to
Article 15.2. This 'necessary or inevitable test is apt in construing
Henry VIl clauses, which was the issue in Harvey v Mnister for Social
Wl fare.

Eur opean Uni on

The Qreachtas is no longer the sole and exclusive legislature for the
State. European Union |aw applies directly to Ireland and nenbership
necessitates certain legislation in Ireland. S 3(2) of the European
Conmmunities Act 1972 enables ministers by regulation to inplenment the I aw
It was held in Meagher v Mnister for Agriculture [1994] 1 IR 329; [1994] 1
ILRM 1 that the power to nmake regul ations pursuant to s 3(2) of the Act of
1972 is necessitated by the obligations of nmenbership of the State of the
Eur opean Union and is therefore by virtue of Article 29.4.30, 40 and 50
i mmune from constitutional challenge. The community |aw has primacy.

Article 15.2 cannot be read alone. It nust be read with Article
29.4.50. Article 189 of the Treaty of Rone enpowers the council and
commi ssion to, inter alia, make regul ations and issue directives. A
regul ati on has general application and is binding inits entirety and
directly applicable to states. A directive is binding as to the result to
be achieved. Article 189 leaves it to the national authority to choose the
formand nethod for incorporating the European law into national law. In
Meagher v Mnister for Agriculture the minister in his choice had to have
due regard to Article 15.2 and 29.4.50. 1In that case the mnister nade
regul ati ons under s 3 of the 1972 Act and this Court applied the principles
and policies test. | stated (at pp 365-366/26):

If the directive left to the national authority matters of principle or
policy to be deternined then the 'choice’ of the mnister would require
| egislation by the G reachtas. But where there is no case nade that
principles or policies have to be deternined by the national authority,
where the situation is that the principles and policies were deternmned in
the directive, then legislation by a delegated formby regulation, is a
valid choice. The fact that an Act of the G reachtas has been affected by



the policy in a directive, is a 'result to be achieved wherein there is
now no choice between the policy and the national Act. The policy of the
directive must succeed. Thus where there is in fact no choice on a policy
or a principle it is a matter appropriate for delegated |legislation. |If
the directive or the mnister envisaged any choice of principle or policy
then it would require legislation by the Qreachtas.

Thus even where, as in this case, the regul ation amended a statute it
was not a breach of Article 15.2 because it did not determ ne principles or
policies -- rather those principles and policies had been deternined in the
rel evant council directives, which are binding as to the results to be
achi eved.

This analysis is of interest to the Henry VIII type clause -- but is
tangential to this case. However, it does show the strength of the
principles and policies test in our jurisprudence.

Conpar ative case | aw
United States of Anerica

Counsel referred to conparative case law. Cases of the United States of
Anerica appear to have exercised an influence on the decision in Pigs
Mar keting Board v Donnelly (Dublin) Ltd. It is of inportance to note that
there is not a great body of jurisprudence in the United States on this
aspect of constitutional |aw

In Panama Refining Co v Ryan (1935) 293 US 388 federal |egislation was
struck down on the ground of excessive delegation. Hughes CJ, in
delivering the opinion of the court, stated, at p 421

The Constitution provides that "All legislative powers herein granted
shall be vested in a Congress of the United States, which shall consist of
a Senate and House of Representatives.’ Article |, @1. And the Congress
is enmpowered 'To make all [ aws which shall be necessary and proper for
carrying into execution’ its general powers. Article |, @8, paragraph 18.
The Congress manifestly is not permitted to abdicate, or to transfer to
others, the essential legislative functions with which it is thus vested.
Undoubtedly | egislation nust often be adapted to conpl ex conditions
i nvol ving a host of details with which the national |egislature cannot dea
directly. The Constitution has never been regarded as denying to the
Congress the necessary resources of flexibility and practicality, which
will enable it to performits function in laying down policies and
est abl i shing standards, while |eaving to selected instrunentalities
the maki ng of subordinate rules within prescribed limts and the
determi nation of facts to which the policy as declared by the |egislature
is to apply. Wthout capacity to give authorisations of that sort we should
have the anomaly of a legislative power which in many circunstances calling
for its exertion would be but a futility. But the constant recognition of
the necessity and validity of such provisions, and the wi de range of
adm ni strative authority which has been devel oped by neans of them cannot
be allowed to obscure the lintations of the authority to delegate, if our
constitutional systemis to be mmintained.

In concluding on this topic the Chief Justice stated (at p 430):

Thus, in every case in which the question has been raised, the court has
recogni sed that there are lints of delegation which there is no
constitutional authority to transcend. W think that @9(c) goes beyond
those limts. As to the transportation of oil production in excess of
state pernission, the Congress has declared no policy, has established no
standard, has laid down no rule. There is no requirenment, no definition of
circunmst ances and conditions in which the transportation is to be all owed
or prohibited.

If @9(c) were held valid, it would be idle to pretend that anything
woul d be left of limtations upon the power of the Congress to delegate its



| aw- maki ng function. The reasoning of the many deci sions we have revi ewed
woul d be nade vacuous and their distinctions nugatory. |Instead of
performng its | aw maki ng functions, the Congress could at will and as to
such subjects as it chose transfer that function to the President or other
officer or to an adm nistrative body. The question is not of the intrinsic
i mportance of the particular statute before us, but of the constitutiona
processes of legislation which are an essential part of our system of

gover nnent .

In the sane year in ALA Schechter Poultry Corp v United States (1935)
295 US 495 the court stated at p 528:

Extraordi nary conditions nmay call for extraordinary remedies. But the
argunent necessarily stops short of an attenpt to justify action which lies
outside the sphere of constitutional authority. Extraordinary conditions
do not create or enlarge constitutional power.

The court applied the test set out in Panama Refining Co v Ryan and
| ooked to the statute to see if Congress had overstepped these linitations,
whet her it had itself established the standards of |egal obligation, thus
perform ng the essential |egislative function, or by failure to enact the
standards had attenpted to transfer the function to others. Wilst neither
deci si on has been overruled by the Supreme Court there appears to have
devel oped a nore relaxed view on the 1ssue of delegated |egislation
however, principles are required to be stated by the |egislature.

Arising out of concern about sentencing disparities the US Congress
passed the Sentencing Reform Act 1984 which established the United States
Sent enci ng Conmi ssi on as an i ndependent body in the judicial branch with
power to create binding sentencing guidelines establishing a range of
determ nate sentences for all categories of federal offences and defendants
according to specific and detailed factors. In Mstretta v United States
(1989) 488 US 361 the petitioner clainmed that the conmi ssion constituted a
viol ation of the separation of powers principle and that Congress had
del egat ed excessive authority to the conmi ssion to structure the
guidelines. It was held that the sentencing guidelines were constitutiona
since Congress neither (1) del egated excessive |egislative power to the
conmi ssion nor (2) violated the separation of powers principle by placing
the conmi ssion in the judicial branch, by requiring federal judges to serve
on the conm ssion and to share their authority wi th non-judges or by
enpoweri ng the President to appoint conmi ssion nenbers and to renove t hem
for cause. On the del egation of power issue Blacknmun J in delivering the
opi nion of the court stated (at p 371):

The nondel egation doctrine is rooted in the principle of separation of
powers that underlies our tripartite systemof governnent. The
Constitution provides that '[all] legislative powers herein granted shal
be vested in a Congress of the United States,’” US Const, Article |, @1,
and we long have insisted that "the integrity and mai ntenance of the system
of governnent ordai ned by the Constitution’ nmandate that Congress generally
cannot delegate its legislative power to another branch. Field v dark 143
US 649, 692 (1892). W al so have recogni zed, however, that the separation-
of - powers principle, and the nondel egati on doctrine in particular, do not
prevent Congress from obtaining the assistance of its coordi nate branches.
In a passage now enshrined in our jurisprudence, Taft CJ, witing for the
court, explained our approach to such cooperative ventures: 'In determ ning
what [ Congress] may do in seeking assistance from another branch, the
extent and character of that assistance nmust be fixed according to comon
sense and the inherent necessities of the governnent co-ordination.” JW
Hampton Jr, & Co v United States 276 US 394, 406 (1928). So long as
Congress 'shall lay down by legislative act an intelligible principle to
whi ch the person or body authorised to [exercise the del egated authority]
is directed to conform such legislative action is not a forbidden
del egation of l|egislative power.’ 1d, at 409.

Applying this "intelligible principle test to congressiona
del egations, our jurisprudence has been driven by a practical understanding



that in our increasingly conplex society, replete with ever changi ng and
nore technical problens, Congress sinply cannot do its job absent an
ability to del egate power under broad general directives. See Opp Cotton
MIlls Inc v Adm nistrator Wage and Hour Div of Dept of Labour 312 US 126,
145 (1941) ('In an increasingly conplex society Congress obviously could
not performits functions if it were obliged to find all the facts
subsidiary to the basic conclusions which support the defined |egislative
policy'); see also United States v Robel 389 US 258, 274 (1967) (opinion
concurring in result). 'The Constitution has never been regarded as
denying to the Congress the necessary resources of flexibility and
practicality, which will enable it to performits function.’ Panana
Refining Co v Ryan 293 US 388, 421 (1935). Accordingly, this Court has
deened it 'constitutionally sufficient if Congress clearly delineates the
general policy, the public agency which is to apply it, and the boundaries
of this delegated authority.’ American Power & Light Co v SEC 329 US 90,
105 (1946).

Until 1935, this Court never struck down a challenged statute on
del egati on grounds.

In light of our approval of these broad del egati ons, we harbour no doubt
that Congress’ del egation of authority to the Sentencing Conmission is
sufficiently specific and detailed to neet constitutional requirenents.
Congress charged the commission with three goals: to 'assure the neeting of
t he purposes of sentencing as set forth’ in the Act; to 'provide certainty
and fairness in nmeeting the purposes of sentencing, avoiding unwarranted
sentencing disparities anong defendants with simlar records . . . while
mai ntai ning sufficient flexibility to permt individualized sentences’
where appropriate; and to 'reflect, to the extent practicable, advancement
in know edge of human behaviour as it relates to the crinminal justice
process.’ 28 USC @991(b)(1). Congress further specified four ’purposes’
of sentencing that the conm ssion nust pursue in carrying out its nmandate:
"to reflect the seriousness of the offense, to pronote respect for the |aw,
and to provide just punishnent for the offense’; 'to afford adequate
deterrence to crimnal conduct’; 'to protect the public fromfurther crines
of the defendant’; and 'to provide the defendant with needed
correctional treatnment.’ 18 USC @ 3553(a)(2).

I n addition, Congress prescribed the specific tool -- the guidelines
system-- for the conmission to use in regulating sentencing. Mre
particularly, Congress directed the commission to devel op a system of
"sentencing ranges’ applicable 'for each category of offense i1nvolving each
category of defendant’. 28 USC @994(b). Congress instructed the
conmmi ssion that these sentencing ranges nust be consistent with pertinent
provisions of Title 18 of the United States Code and coul d not include
sentences in excess of the statutory naxi na. Congress al so required that
for sentences of inprisonment, 'the nmaxi num of the range established for
such a termshall not exceed the ninimum of that range by nore than the
greater of 25 percent or 6 nonths, except that, if the mininumtermof the
range is 30 years or nore, the maxi numnay be life inprisonnent.’” @
994(b)(2). Mreover, Congress directed the conmi ssion to use current
average sentences 'as a starting point’ for its structuring of the
sentenci ng ranges. @994(m.

To guide the commission in its formulation of offense categories,
Congress directed it to consider seven factors: the grade of the offense;
the aggravating and mitigating circunstances of the crinme; the nature and
degree of the harm caused by the crinme; the conmunity view of the gravity
of the offense; the public concern generated by the crinme; the deterrent
effect that a particular sentence nmay have on others; and the current
i nci dence of the offense. @®994(c)(1)-(7). Congress set forth 11 factors
for the comm ssion to consider in establishing categories of defendants.
These include the offender’s age, education, vocational skills, nental and
enotional condition, physical condition (including drug dependence),
previous enploynent record, family ties and responsibilities, conmunity



ties, role in the offense, crimnal history, and degree of dependence upon
crime for a livelihood. @994(d)(1)-(11). Congress also prohibited the
conmi ssion fromconsidering the 'race, sex, national origin, creed, and
soci o-econom ¢ status of offenders,” @994(d), and instructed that the

gui del i nes should reflect the 'general inappropriateness’ of considering
certain other factors, such as current unenpl oynent, that night serve as
proxi es for forbidden factors, @994(e).

In addition to these overarching constraints, Congress provided even
nore detailed gui dance to the conm ssion about categories of offenses and
of fender characteristics. Congress directed that guidelines require a term
of confinement at or near the statutory maxi mum for certain crinmes of
vi ol ence and for drug offenses, particularly when committed by recidivists.
@994(h). Congress further directed that the conm ssion assure a
substantial termof inprisonment for an offense constituting a third fel ony
conviction, for a career felon, for one convicted of a nanagerial role in a
racketeering enterprise, for a crime of violence by an offender on rel ease
froma prior felony conviction, and for an offense involving a substanti al
quantity of narcotics. @994(i). Congress also instructed "that the
guidelines reflect . . . the general appropriateness of inposing a term of
i mprisonnent’ for a crine of violence that resulted in serious bodily
injury. On the other hand, Congress directed that guidelines reflect the
general inappropriateness of inposing a sentence of inprisonment ’in cases
in which the defendant is a first of fender who has not been convicted of a
crime of violence or an otherw se serious offense.” @994(j). Congress
al so enunerated various aggravating and mtigating circunstances, such as,
respectively, multiple offenses or substantial assistance to the
governnent, to be reflected in the guidelines. @994(1) and (n). In
ot her words, although Congress granted the conm ssion substanti al
discretion in fornulating guidelines, in actuality it legislated a ful
hi erarchy of punishnent -- from near maxi muminprisonment, to substantial
i mprisonnent, to sone inprisonment, to alternatives -- and stipulated the
nost inportant offense and offender characteristics to place defendants
within these categories

W cannot dispute petitioner’s contention that the conmi ssion enjoys
significant discretion in fornulating guidelines. The conm ssion does have
di scretionary authority to determine the relative severity of federa
crimes and to assess the relative weight of the offender characteristics
that Congress listed for the comission to consider. See @@994(c) and (d)
(Conmi ssion instructed to consider enunerated factors as it deens themto
be relevant). ' The conmi ssion al so has significant discretion to deternine
whi ch crinmes have been punished too leniently, and which too severely. @
994(n). Congress has called upon the comm ssion to exercise its judgnent
about which types of crimes and which types of crimnals are to be
considered sinmilar for the purposes of sentencing.

But our cases do not at all suggest that del egations of this type may
not carry with themthe need to exercise judgnent on matters of policy. In
Yakus v United States 321 US 414 (1994), the court upheld a delegation to
the price administrator to fix commodity prices that 'in his judgnment will
be generally fair and equitable and will effectuate the purposes of this
Act’ to stabilize prices and avert speculation. See id, at 420. In
Nati onal Broadcasting Co v United States, 319 US 190 (1943) we upheld a
del egation to the Federal Conmunications Comm ssion granting it the
authority to promul gate regulations in accordance with its view of 'public
interest’. In Yakus, the court |laid down the applicable principle

It is no objection that the determ nation of facts and the inferences to
be drawn fromthemin the Iight of the statutory standards and decl aration
of policy call for the exercise of judgnment, and for the fornulation of
subsi diary administrative policy within the prescribed statutory framework

only if we could say that there is an absence of standards
for the QU|dance of the adm nistrator’s action, so that it would be

i mpossible in a proper proceeding to ascertain whether the will of Congress
has been obeyed, would we be justified in overriding its choice of neans



for effecting its declared purpose . . .’ 321 US at 425-426

Congress has nmet that standard here. The Act sets forth nore than
nerely an 'intelligible principle’ or mninmal standards. One court has
aptly put it: The statute outlines the policies which pronpted
est abl i shnent of the comm ssion, explains what the comm ssion should do and
how it should do it, and sets out specific directives to govern particul ar
situations.’” United States v Chanbless, 680 F Supp 793, 796 (ED La 1988).

Devel opi ng proportionate penalties for hundreds of different crines by a
virtually limtless array of offenders is precisely the sort of intricate,
| abour -intensive task for which del egation to an expert body is especially
appropriate. Although Congress has del egated significant discretion to the
conmi ssion to draw judgnments fromits analysis of existing sentencing
practice and alternative sentencing nodels, 'Congress is not confined to
that method of executing its policy which involves the | east possible
del egation of discretion to adnministrative officers.’” Yakus v United States
321 US at 425-426. W have no doubt that in the hands of the conm ssion
"the criteria which Congress has supplied are wholly adequate for carrying
out the general policy and purpose’ of the Act. Sunshine Coal Co v Adkins
310 US 381, 398 (1940).

This judgnent sets out clearly the policies established by the
| egislature of the United States. The Suprene Court of the United States
applied the "intelligible principle test and found the delegation to be
sufficiently specific and detailed. It found that Congress had requested
the conmission to nmeet three goals which were spelt out. Further, Congress
speci fied four purposes which the del egated authority must pursue, Congress
prescribed the tool for the comission to use and Congress directed the
conmi ssion, as a guide, to consider seven specified factors. 1In addition
Congress set forth eleven factors for the conmi ssion to consider in
est abl i shing categories and Congress al so provided detail ed gui dance about
categories of offences and offender characteristics. This case shows
nodern legislation in the United States of Anerica giving a del egated
di scretion yet with detailed principles and standards set out by the
| egi sl ature.

Australia

Conparative case |law was also cited fromAustralia. |In Chu Kheng Limyv
M nister for Immgration, Local Governnment and Ethnic Affairs (1992) 176
CLR 1 the Hi gh Court of Australia considered the nature of the power to
deport aliens. Mason CJ described (at p 10) the authority to deport an
alien as "an incident of executive power’. Brennan, Deane and Dawson JJ in
a joint judgnent stated at pp 29-30:

The power to exclude or expel even a friendly alien is recognised by
i nternational |law as an incident of sovereignty over territory. As Lord
At ki nson, speaking for a strong Judicial Conmittee of the Privy Council,
said in Attorney General (Canada) v Cain and G lhula [1906] AC 542 at p
546:

One of the rights possessed by the suprene power in every state is the
right to refuse to permt an alien to enter that state, to annex what
conditions it pleases to the permission to enter it, and to expel or deport
fromthe state, at pleasure, even a friendly alien, especially if it
considers his presence in the state opposed to its peace, order and good
governnent, or to its social or material interests: Vattel, Law of Nations,
book 1, s 231; book 2, s 125.

H s Lordship added (at p 69):

The I nperial Government might del egate those powers to the governor or
t he governnent of one of the colonies, either by royal proclanation which
has the force of a statute -- Canpbell v Hall -- or by a statute of the
I mperial Parliament, or by the statute of a local parlianment to which the
Crown has assented. |If this delegation has taken place, the depository or



depositories of the executive and | egislative powers and authority of the
Crown can exercise those powers and that authority to the extent del egated

as effectively as the Crown could itself have exercised them (Enphasis
added) .

The question for consideration in Attorney General (Canada) v Cain was
whet her the Canadi an statute 60 and 61 Vict, ¢ 11 had validly clothed the
Domi ni on government with the power to expel an alien and to confine himin
custody for the purpose of delivering himto the country whence he had
entered the Dominion. The Judicial Comrittee concluded that it had. As
t he enphasi sed words in the above passage indicate, the power to expel or
deport a particular alien, and the associ ated power to confine under
restraint to the extent necessary to nmake expul sion or deportation
effective, were seen as prinma facie executive in character

In this Court, it has been consistently recogni zed that the power of the
parlianment to make laws with respect to aliens includes not only the power
to make | aws providing for the expul sion or deportation of aliens by the
executive but extends to authorising the executive to restrain an alien in
custody to the extent necessary to nmake the deportation effective.

In this case we see the principle that control of aliens is prinma facie
a matter for the executive. Also touched upon is the natter of the
transfer of power to a Dominion and the role of parliament and the
executive. However, the cases do not refer to or relate to a country with
a witten Constitution where the separati on of powers has been established
and is relevant to the issue. The cases relate to British constitutiona
governance with the royal prerogative and parlianentary sovereignty, not a
witten Constitution with a separation of powers, such as is found in
Ireland and the United States of Anerica.

Separation of powers

This is the first challenge to the Aliens Act 1935 on Article 15.2
grounds. It is a novel issue upon which to reviewthe Act. As O Dalaigh CJ
said in State (Quinn) v Ryan [1965] IR 70 at p 120:

. a point not argued is a point not decided; and this doctrine goes
for constitutional cases . . . as well as for non-constitutional cases.

The submission calls up for consideration fundanmental concepts as to the
separation of powers and the nature of those separated powers.

Article 12 of the Constitution of Saorstat Eireann stated, inter alia,
that the sol e and excl usive power of nmaking laws for the peace, order and
good government of the Irish Free State was vested in the Irish Parliamnent.
Thi s wording had no precedent in any of the Dominion constitutions. The
reason for this wording given by Leo Kohn in 'The Constitution of the Irish
Free State’ (London, 1932) at p 181, was:

Its object was not indeed to fix the position of parlianment in the
general framework of the Constitution, but to exclude any form of
legislative interference by the British Parlianent.

An echo of that wording may be seen in the Constitution of Ireland 1937.
It established clearly that the | aw naking authority for the State -- the
sol e and excl usive power of nmaking laws for the State -- is vested in the
O reacht as.

That | egislative power nmust be seen in the context of the Constitution
of Ireland as a whole. The schene created by the Constitution is based on
the separation of powers. Ireland is a denocratic State: Article 5. Al
powers of government, |egislative, executive and judicial derive fromthe
people: Article 6.1. These powers are exercisable only by the organs of
State established by the Constitution: Article 6.2. In a classic



exposition of the separation of powers three branches of government are
established. To the legislature is given the sole and excl usive powers of
making laws: Article 15.2.10. To the governnment is given the executive
power of the State: Article 28.2. To the judges is given the judicial
power: Article 34.1.

Thus, the general structure of the Constitution follows the doctrine of
t he separation of powers. A similar approach, though not identical, can be
seen in the Constitution of the United States of Anerica. The Irish
structure is not a sinple or clear-cut separation of powers. There is
over | appi ng and i npi ngenent of powers. However, in a general sense there
is a functional division of power.

Hi storically, the control of aliens is for the executive. Aliens are
not nmentioned in the Constitution. However, the executive of a state, as

an incident of sovereignty, has power and control over aliens. |If this
case sinply raised the issue of the nature and extent of executive power as
to aliens it would be a different matter. It does not.

What is in issue?

The nature of sovereignty is not in issue. Nor is the anbit of the
executive powers of the State. At issue is the power of the legislature to
del egate. |If the Act had never been passed then issues of sovereignty and
executive powers woul d have been relevant. But the |egislature having
seized itself of the subject, its power to delegate, as it purported to do
to the minister, is the kernel of the case and the issue for decision. The
constitutional power of the legislature to | egislate being found in Article
15.2, this case falls to be decided in the light of that article and
rel evant case | aw

Del egat ed | egi sl ati on

The Qreachtas is the legislative organ of the State. It has the
excl usive power to |legislate under the Constitution, subject to the
Eur opean Uni on which does not arise in this case. However, it must
exercise this power in accordance with the Constitution. Article 15.2
nmeans that there are linmts on the Greachtas -- while it is given the
power to legislate it is the sole body with that power and as such has a
duty to legislate and is constitutionally prohibited fromabdicating its
power. In accordance with the Constitution it is for the court to
det ermi ne whet her the constitutional framework has been breached.

There are limts to perm ssible delegation by the organs created by the
Constitution. The O reachtas may not abdicate its power to legislate. To
abdi cate would be to inpugn the constitutional schene. The schene
envi sages the powers (legislative, executive, judicial) being exercised by
the three branches of government -- not any other body. The franmework of
the Constitution, the separation of powers, the division of power, retains
a system which divides by function the powers of government to enable
checks and bal ances to benefit denocratic governnent. Also, in accordance
with the denocratic basis of the Constitution, it is the people’'s
representatives who nake the |Iaw, who determ ne the principles and
policies. The checks and bal ances work as between the three branches of
governnment -- not el sewhere. Thus Article 15.2 nust not be analysed in
isolation but as part of the scheme of the separation of powers
in the Constitution.

According to the Constitution and the law it is for the Qreachtas to

establish the principles and policies of legislation. |t may del egate
admini strative, regulatory and technical matters. The principles and
policies test has been part of Irish case | aw since 1939 -- as has been set
out earlier in this judgnment. It is somewhat simlar to the case |aw

requiring standards to be set by the legislature, for del egated
legislation, in the United States of Anerica.

The principles and policies test nust be applied in accordance with



constitutional presunptions as to the interpretation of |egislation
(favouring that which is constitutional) and presum ng actions by ministers
and officials will be nade in a constitutional fashion. However, none of

t hese presunptions can deternine this case. As this is not a Henry VI

cl ause case | reach no conclusions on that type of delegated |egislation

In so far as Harvey v Mnister for Social Welfare related to a situation
where it was purported to amend | egislation by regulation, a special issue
not relevant here, | find it neither relevant nor hel pful

There has not been extensive analysis of the principles and policies
test. Partly this is because of the very nature of the issue. Each case
depends on its own facts and requires that the principles and policies of
those matters be set out in the |egislation

M Finlay SC for the State, subnmitted that the policy created by the
| egi slature was that aliens were only allowed in the State and to remain in
the State with the consent of the mnister. It is clear that the
GO reachtas intended that aliens would be deported if in the opinion of the
m ni ster the conmobn good so required. However, principles and policies
such as those discussed in Cityview and McDaid are not present. Standards
goal s, factors, and purposes such as those set out in Mstretta are absent.

Counsel referred to factors which he argued were inportant in relation
to this delegated legislation. Thus, the orders to be made by the mnister
under s 5 are subject to the provisions of s 5(8) which require themto be
| ai d before the Houses of Parlianent; the powers of the minister are
subject to the provisions of s 5(4) and s 5(5) of the Act as well as other
| egi sl ati ve neasures such as the free novenent provisions of European Union
law to which effect is given in the State principally through the European
Communities (Aliens) Regulations 1977; the mnister nmust act in accordance
with constitutional justice and fair procedures; although the deportation
power is administrative/executive it is accepted that the mnister is
subject to review by the courts in accordance with the principles
established in State (Lynch) v Cooney [1982] IR 337 and O Keeffe v An Bord
Pleanala [1993] 1 IR 39; [1992] ILRM 237; the minister’'s powers are subject
to the provisions of the Constitution, (see for exanple Fajujonu v Mnister
for Justice [1990] 2 IR 151; [1990] |ILRM 234 where the famly |aw
principles of the Constitution canme into play); the rule-making power in
this case is the mnister who is politically accountable to the Qreachtas

However, the two Houses of Parlianent are not the O reachtas; nost of
the legislative restrictions on the nminister are post-1935 and are not
hel pful to the interpretation of s 5(1)(e); even though the ninister nust
act in accordance with the principles of constitutional justice this does
not correct the situation if there has been an unconstitutional delegation
of powers. The fact that the minister is politically accountable to the
O reachtas, although an inportant factor, would be nore relevant if the
consi deration was as to the exercise of an executive power alone. However,
here, because the legislature legislated for the matter it has raised the
i ssue of del egated |egislation

If there had been no legislation the situation would have a parallel to
that of the issue of passports. That also is a classic exanple of an
exerci se of the executive power of a sovereign nation. There has been no
legislation on this matter in Ireland. The scheme is run by a mnister of
the executive. It nust be run in a constitutional and fair manner
However, there is no issue of the constitutional anbit of del egated
I egislation as the G reachtas has not sought to give the powers to the
m ni ster.

The inherent authority of the State and the powers of the State
i ncidental to sovereignty are not relevant. The issue in this case is net
-- the power of the legislature to del egate.

Concl usi on

This case turns on Article 15.2 of the Constitution and its



interpretation as regards del egated |legislation. This raises the
principles and policies test. One searches in vain to find principles and
policies regarding deportation of aliens in the Act. The legislature
grasped the power over aliens fromthe executive and then del egat ed

i nadequately to the mnister. It abdicated its power.

The Act was enacted at a time when the constitutional jurisprudence of
the new State was unfolding and authority still being transferred one way
or another to the new nation. The 1922 Constitution was in force. The
principles test by Hanna J was yet to be decided and the formative cases of
the USA Suprene Court referred to herein were decided the year the Act was
passed. The Act was passed at the inception of nodern case | aw on the
i ssue of delegated legislation and in a State which was assuning its
nati onhood. However, the Act must now be revi ewed under the 1937
Constitution and the powers of the G reachtas thereunder, to see if it was
carried over by Article 50.

Anal ysed in accordance with Article 15.2, as nust be done, the Act was
an abdication of the legislature’'s duty to set policies and principles.
The power of the legislature nust be protected. The power is for that body
for the benefit of denmocratic governnment and may not be surrendered.

This case did not raise for decision any issue on the sovereign power of
the State nor the inherent powers of the State. Thus, neither have been
addr essed.

For the reasons set out in the judgnment | would disniss the appeal

BARRI NGTON J: This appeal raises a net point on the consistency, or
otherwise, with the Constitution of s 5(1)(e) of the Aliens Act 1935.

The applicant/respondent (hereinafter referred to as the applicant) was
the subject of an aliens order made by the minister pursuant to the
provisions of article 13 of the Aliens Oder 1946 (No 395 of 1946). This
Court has already held that article 13 of the Aliens Order 1946 is intro
vires the powers of the mnister under s 5(1)(e) of the Aliens Act 1935.
(See Tang v Mnister for Justice [1996] 2 ILRM 46). The question for
consi deration in this case is whether the general power of deportation
contained in s 5(1)(e) of the Aliens Act 1935 is itself consistent with the
Constitution.

The Aliens Act 1935
The Aliens Act 1935 is described, inits long title, as:

An Act to provide for the control of aliens and for other matters
relating to aliens.

An alien is defined as a person who is not a citizen of Saorstat
Ei reann. The Act entitles aliens to hold property and makes t hem anenabl e
to, and triable under, the |aw of Saorstat Eireann to the like extent in
all respects as a citizen

What it does not do is to allowto aliens generally any right to be in
Saor stat Eireann.

S 5 of the Act provides accordingly as foll ows:

5(1) The mnister may, if and whenever he thinks proper, do by order (in
this Act referred to as an aliens order, all or any of the follow ng things
in respect either of all aliens or of aliens of a particular nationality or
otherwi se of a particular class, or of particular aliens, that is to say:

(a) prohibit the aliens to whomthe order relates fromlanding in or
entering into Saorstat Eireann

(b) inpose on such aliens restrictions and conditions in respect of



landing in or entering into Saorstat Eireann, including limting such
 anding or entering to particular places or prohibiting such |Ianding or
entering at particul ar places;

(c) prohibit such aliens fromleaving Saorstat Eireann and for that
pur pose prohibit such aliens fromenbarking on ships or aircraft in
Saor stat Eireann;

(d) inpose on such aliens restrictions and conditions in respect of
| eaving Saorstat Eireann including limting such |eaving to particul ar
pl aces or particular nmeans of travelling or prohibiting such |eaving from
particul ar places or by particular nmeans of travelling;

(e) make provision for the exclusion or the deportation and exclusion of
such aliens from Saorstat Eireann and provide for and authorise the making
by the mnister of orders for that purpose;

(f) require such aliens to reside or remain in particular districts or
pl aces in Saorstat Eireann

(g) prohibit such aliens fromresiding or remaining in particular
districts or places in Saorstat Eireann

(h) require such aliens to conply, while in Saorstat Eireann, wth
particul ar provisions as to registration, change of abode, travelling,
enpl oynent, occupation, and other like matters.

(2) An aliens order may contain provisions for all or any of the
foll owi ng purposes, that is to say:

(a) inposing such obligations and restrictions on the masters of ships
entering or |eaving Saorstat Eireann, the pilots or other persons in charge
of aircraft entering or |eaving Saorstat Eireann, railway conpani es whose
railway lines cross the land frontier of Saorstat Eireann, and the drivers
or other persons in charge of road vehicles entering or |eaving Saor st at
Ei reann as may, in the opinion of the mnister, be necessary for giving
full effect to or securing conpliance with such order

(b) conferring on the mnister and on officers of the mnister, officers
of custons and excise and the nilitary and police forces of the State al
such powers (including powers of arrest and detention) as are, in the
opi nion of the nminister, necessary for giving full effect to or enforcing
conpliance with such order;

(c) determining the nationality to be scribed to aliens whose
nationality is unknown or uncertain;

(d) in the case of an aliens order which provides for the exclusion or
t he deportation and exclusion of aliens, continuing the operation of such
order and every order nmade thereunder notw t hstandi ng any change in the
nationality of the aliens or the alien to which such order or the order
nmade t hereunder rel ates;

(e) requiring hotel keepers and i nnkeepers and ot her persons providing
for reward on prenises owned or occupi ed by them | odgi ng or sl eeping
accommodation to keep registers of persons |odging or sleeping in such
hotel, inn, or premises and to pernmit officers of the minister and nenbers
of the police forces of the State to inspect and take copies of or extracts
fromsuch registers

(3) If in any proceedi ngs, whether civil or crimnal, any question
arises under or in relation to an aliens order or an order nade under an
al i ens order whether any person is or is not an alien, or is or is not an
alien of a particular nationality or otherwise of a particular class, or is
or is not a particular alien specified in such order, the onus of proving
(as the case nay require) that such person is not an alien, or is not an
alien of a particular nationality or of a particular class, or is not such



particular alien, shall lie on such person

(4) An aliens order shall not apply to any of the follow ng persons,
that 1s to say:

(a) the head of any diplomatic nission duly accredited to Saorstat
Ei reann, the nenbers of the household of such head, and every nmenber of the
diplomatic staff of such nission whose appoi ntnent as such has been
officially notified to the Mnister for External Affairs or is otherw se
entitled to diplomatic i munities and the spouse and child of such nenber;

(b) the consul -general and any consul or vice-consul in Saorstat Eireann
of any other country and the spouse and child of such consul -general
consul or vice-consul

(c) any person to whom neither of the precedi ng paragraphs of this
subsection applies who is declared by an order made by the Mnister for
External Affairs to be an official representative in Saorstat Eireann of
t he governnent of another country.

(5) An alien who is ordinarily resident in Saorstat Eireann and has been
so resident for a period (whether partly before and partly after the
passing of this Act or wholly after such passing) of not |less than five
years and is for the tine being enployed in Saorstat Eireann or engaged in
busi ness or the practice of a profession in Saorstat Eireann shall not be
deported from Saorstat Eireann under an aliens order or an order nmade under
an aliens order unless --

(a) such alien has served or is serving a termof penal servitude or of
i mprisonment inflicted on himby a court in Saorstat Eireann, or

(b) the deportation of such alien has been recomended by a court in
Saorstat Eireann before which such alien was indicted for or charged with
any crine or offence, or

(c) three nonths’ notice in witing of such deportation has been given
by the minister to such alien.

(6) Every order nmamde under the Aliens Restriction Acts 1914 and 1919,
and in force at the date of the passing of this Act nmay be anended or
revoked by an aliens order, and until so revoked, and subject to any such
anendnment, shall continue in force and be deenmed to have been nade under
this Act, and shall be an aliens order within the neaning of this Act.

(7) The mnister may, at any tine, by order revoke or anend an aliens
order previously nade.

(8) Every aliens order and every order revoking or anmending an aliens
order shall be laid before each House of the O reachtas as soon as nay be
after it is nade, and, if a resolution is passed by either House of the
O reachtas within the next subsequent twenty-one days on which such House
has sat after such order is laid before it annulling such order, such order
shall be annull ed accordingly, but w thout prejudice to the validity of
anyt hi ng previously done under such order

(9) Whenever an order made under an aliens order is nade in respect of
aliens of a particular class, such order shall be published in the Iris
G figiuil as soon as may be after it is made.

S 10 of the Act reads as foll ows:

10(1) The Executive Council may by order exenpt fromthe application of
any provision or provisions of this Act, or of any aliens order, the
citizens, subjects or nationals of any country in respect of which the
Executive Council are satisfied that, having regard to all the
circunmstances and in particular the laws of such country in relation to
immigrants, it is proper that the exenption nentioned in such order should



be granted.

(2) Every order nmade by the Executive Council under this section shal
be laid before each House of the QG reachtas as soon as may be after it is
made, and, if a resolution is passed by either House of the QG reachtas
wi thin the next subsequent twenty-one days on whi ch such House has sat
after the order is laid before it annulling such order, such order shall be
annul | ed accordingly, but without prejudice to the validity of anything
previ ously done under such order

(3) The Executive Council nay, at any tinme, by order, revoke any order
previously made by them under this section

Finally, s 11 is in the following form

11(1) The minister may by order nake regulations in relation to any
matter or thing referred to in this Act as prescribed or to be prescribed,
but no such regul ation shall be nmade in relation to the anbunt of a fee
wi t hout the consent of the Mnister for Finance.

(2) Every regulation made by the mnister under this section shall be
| aid before each House of the G reachtas as soon as may be after it is
made, and if a resolution annulling such regulation is passed by either
such House within the next subsequent twenty-one days on which such House
has sat after such regulation is so laid before it, such regulation shal
be annul | ed accordingly but without prejudice to the validity of anything
previously done thereunder.

The power given by s 10 was used to all ow free novenent between Irel and
and the United Kingdom Also, our accession to the European Economc
Community led to the nmaking of the European Conmunities (Aliens)

Regul ations 1977 (SI No 393 of 1977) which granted certain rights to aliens
who are nationals of a nmenber state of the conmunity.

S 11 provides the nmachi nery whereby orders contenplated by s 5(1)(e) can
be made. But, as previously indicated the real issue in this case is
whether it is conpetent for the Greachtas to grant discretions such as
that contained in s 5(1)(e) of the Aliens Act 1935.

Presunption of constitutionality

The Aliens Act 1935 being a pre-constitutional statute, there can be no
formal presunption that it does not violate the present Constitution
Neverthel ess the onus still rests on the applicant to showthat it is
i nconsistent with the present Constitution and not therefore carried
forward by Article 50. |Indeed, in the peculiar circunstances of the
present case, where the attack on the statute is based on Article 15.2 of
the present Constitution one could point out that the 1922 Constitution
contai ned an al nost identical provision

Article 15.2.10 of the present Constitution appears in a portion of the
Constitution headed ' The National Parlianment -- Constitution and Powers’
and reads as foll ows:

1. The sole and exclusive power of making laws for the State is hereby
vested in the G reachtas: no other legislative authority has power to nake
laws for the State

2. Provision may however be nade by law for the creation or recognition
of subordinate | egislatures and for the powers and functions of these
| egi sl atures.

Article 12 of the Constitution of the Irish Free State provided, inter
alia, as follows:

The sol e and excl usive power of naking laws for the peace, order and
good government of the Irish Free State (Saorstat Eireann) is vested in the



QG reacht as.

For the purposes of this case | would be of the view that the difference
in wording between the rel evant provisions of Article 15 of the present
Constitution and of Article 12 of the Constitution of the Irish Free State
are so slight that if the Aliens Act 1935 could be presuned to be not in
conflict with the relevant provisions of the Constitution of the Irish Free
State it could al so be presuned to be not in conflict with the rel evant
provi sions of the present Constitution.

For many years it was assumed that, because the Constitution of the
Irish Free State could be anmended during all of its life by 'ordinary
| egi slation’ that any piece of |egislation which, incidentally, conflicted
with the Constitution anended it pro tanto even though it was not expressed
to be an Act to anend the Constitution. This doctrine is derived froma
passage in the judgnent of O Connor MR in R (Cooney) v dinton (delivered
in 1924 but not reported until 1935, see [1935] IR 245, 247). The passage
in question reads as foll ows:

It was urged that any Act of Parlianment purporting to anend the
Constitution should declare that it was so intended, but | cannot accede to
that argunent in view of the express provision that any amendnent nade
within the period may be nmade by ordinary |egislation

But if one |looks at Article 50 of the Constitution of the Irish Free
State it seenms quite clear that the article uses the term’ordinary
| egi slation’ to distinguish amendnments which may, for a linmited period, be
made by the G reachtas itself from anendnments which nust be submitted to
t he peopl e by way of referendum

To derive fromthis distinction a doctrine that the Constitution could
be amended by ordinary | egislation which need not even be expressed to be a

constitutional amendnment showed scant respect to the Constitution. It also
assuned that the QG reachtas had so little respect for the Constitution that
they would amend it w thout thinking of what they were doing. It also had

the practical disadvantage that one could not find out what the
Constitution of the Irish Free State provided wi thout reading the whole
body of statute | aw passed since 1922.

In any event this doctrine was abandoned by the nodern Suprene Court in
Conroy v Attorney Ceneral [1965] IR 411 when it summarily rejected a
subm ssion that the Constitution of the Irish Free State nust be taken to
have been automatically anended by any provision of the Road Traffic Act
1933 which was in conflict with it. (See p 443)

For these reasons, therefore, | would approach this case on the basis
that the onus of proving that s 5(1)(e) of the Aliens Act 1935 is
i nconsi stent with the Constitution rests on the applicant.

The special position of aliens

Article 15.2 of the Constitution vests in the Greachtas 'the sole and
excl usive’ power of nmaking laws for the State. It is an assertion of the
power of the Qreachtas. That is why, for instance, s 6 of the Ofences
Agai nst the State Act 1939 nmkes it a crimnal offence punishable with up
to ten years penal servitude for any person to take part in any way in any
body of persons purporting to be a legislature not authorised under the
Constitution. Certainly one could not deduce fromthe words of Article 15
al one that the Qreachtas had not power, within the Constitution, to pass
| aws of any particul ar kind.

One nust bear this in mnd when considering the case of G tyview Press
Ltd v An Chonhairle G liuna [1980] IR 381. |In that case the attack on the
constitutionality of the Industrial Training Act 1967 was rejected by the
H gh Court and, on appeal, by the Suprene Court, so that the renarks about
the lintations on the Oreachtas's capacity to delegate its powers are
obiter. Mre inportant, in that case counsel were agreed on the principles



to be applied and the dispute related nerely as to how these principles
were to be applied. As McMahon J put the matter at p 389 of the report:

It was agreed by the parties that under the Constitution (in particular
Article 6.2, and Article 15.2.10) there is a limt upon the extent to which
| egi sl ati ve power nay be del egated to subordi nate agencies by the
O reachtas, and that it is not conpetent for the QG reachtas by such
del egation to abdicate its legislative function. Counsel were not able to
find any authority of our courts upon the question but the court was
referred to a nunber of decisions of the Suprene Court and of State Courts
of the United States of Anerica; the parties agreed that the genera
principles which were expounded in such authorities are applicable to the
constitutional position in our |aw.

The reference to Article 6 is inmportant. Article 6 provides that al
powers of governnment 'legislative, executive and judicial’', derive, under
God, fromthe people and goes on to provide that these powers of government
are exercisable "only by or on the authority’ of the organs of State
est abl i shed by the Constitution.

Counsel nmintained that common approach to the case in the Suprene Court
and it is clear fromtheir subnmissions that both sides relied on the theory
of separation of powers, and that the problem was how that theory was to be
applied to the particular circunstances of that case. Both sides appear to
have been agreed that one way of reconciling the powers of the legislature
with those of the executive was if the |legislature formulated policy and
the executive inplenented it.

The court accepted these principles, used themto test the statute, and
found that the statute survived the test.

But the purpose of the theory of separation of powers is to protect the
rights of the citizen. Absolute power may not be del egated to any
executive agency because to do so would be inconsistent with the rights of
the citizen. On the theory of the separation of powers, the rights of the
citizen will be secure only if the |egislature nakes the | aws, the
executive inplenents themand the judiciary interprets them

One of the tasks of legislationis to strike a bal ance between the
rights of individual citizens and the exigencies of the commobn good. |If
the legislature can strike a definitive balance in its legislation so nuch
the better. But the problemwhich confronted the court in the Ctyview
Press case is that the facts of nodern society are often so conpl ex that
the | egislature cannot always give a definitive answer to all problens in
its legislation. 1In such a situation the |egislature may have to | eave
conpl ex problens to be worked out on a case by case basis by the executive.
But even in such a situation the |legislature should not abdicate its
position by sinply handing over an absolute discretion to the executive.

It should set out standards or guidelines to control the executive
di scretion and should | eave to the executive only a residual discretion to
deal with matters which the | egislature cannot foresee.

This, as | understand it, was the reasoning of the | earned H gh Court
judge in the present case and the reasoning appears to ne to be perfectly
sound. Were |, respectfully, disagree with the |earned H gh Court judge is
in his application of this reasoning to the facts of the present case. The
reasoni ng was developed in an effort to strike a balance between the rights
of the individual citizen and the exigencies of the conmon good. But there
is no such balance to be struck in the present case for the sinple reason
that, under our law, an alien has, generally speaking, no right to reside
inlreland. That is the principle on which the 1935 Act rests. It is
i nportant to renenber that we are here dealing, not with the rule, but with
t he exception.

That is why the 1935 Act is entitled an Act 'For the control of aliens’
The Act accepts that a nunber of aliens nay in fact be in Ireland and
provides that they are to be subject to the nornmal civil and crimnal |aw



as these affect citizens. The Act protects diplomatic and consul ar
officials and authorises the minister to make special provisions concerning
the masters of ships, the pilots of aircraft, railway conpani es whose
railway lines cross the land frontier and the drivers of road vehicles
entering or leaving the State. But the draconian nature of the Act is well
illustrated by s 5(5) which provides, in effect, that an innocent alien who
has been ordinarily resident in the State for upwards of five years nmay not
be deported unl ess he has received three nonths advance notice of such
deportation in witing.

If one is to glean the policy of the Act fromits terns it would appear
to be
that generally speaking aliens have no right to be in Ireland and may be
excluded or deported at any tine unless the mnister sees sone reason for
all owing themto remain.

Rul e of |aw

M Hogan SC (on behal f of the applicant) submits and, M Finlay SC, in
| arge neasure, concedes that there are certain linmts placed on the powers
of the G reachtas and on the powers of the mnister which derive fromthe
fact that Ireland is a country governed by law. Thus the G reachtas woul d
not be conpetent to delegate to the mnister power to anend the Aliens Act
itself. Likewise if the Oreachtas were to delegate to the mnister a
di scretion which on its face appeared absolute the mnister could not use
this discretion to amend the Aliens Act itself. So also if an alien were
to get involved in civil or crimnal litigation he would, generally
speaki ng, have the sanme rights as any other litigant. Mreover the State
wll not be permitted to give inconsistent reasons for deporting an alien
It cannot refuse hima work pernmit and then say that the reason for
deporting himis that he cannot support hinself. Al of these nmatters are
i mportant but nust not be allowed to obscure the central issue in this case
which is that an alien has no right to be in Ireland save only with the
consent of the Mnister for Justice.

Previ ous chal l enges to Act

The Aliens Act has survived many previous constitutional challenges. In
Pok Sun Shun v Ireland [1986] |ILRM 593 the plaintiff who was an alien
married to an Irish citizen and who had been served with a deportation
order, sought to challenge the order and the Act on the basis that they
violated the fam |y provisions of the Constitution

Costello J rejected the challenge stating (at pp 596-597):

M Gaffney SC subnitted on behalf of the plaintiffs that because of the
very entrenched provisions of the famly rights in the Constitution, these
could not be trenched upon, in any way, by the State and, in particular, by
the Aliens Order. He went so far as to answer a question | put, to say
that if an alien landed in the State on one day and married the next day to
an Irish citizen in the State, the State was required, by the Constitution
to safeguard the rights which were given to the famly, and these could not
be taken away by the Aliens Act 1935. |In other words, the order made under
the Aliens Act 1935 was unconstitutional. | cannot accept that view. | do
not think that the rights given to the famly are absolute, in the sense
that they are not subject to sone restrictions by the State and, as Ms
Robi nson SC has pointed out, restrictions are, in fact, permtted by |aw,
when husbands are inprisoned and parents of families are inprisoned and,
undoubt edl y, whilst protected under the Constitution, these are
restrictions pernmtted for the comon good on the exercise of its rights.

It seems to ne that the nminister’s decisions and the Act, and orders made
under it are pernissible restrictions and | cannot hold that they are
unconstituti onal

Later in the same year Gannon J in Osheku v Ireland [1986] IR 733;
[1987] ILRM 330 rejected a sinmlar challenge stating (at pp 746/ 342):



The control of aliens which is the purpose of the Aliens Act 1935, is an
aspect of the common good related to the definition, recognition, and the
protection of the boundaries of the State. That it is in the interests of
the conmon good of a State that it should have control of the entry of
aliens, their departure, and their activities and duration of stay within
the State is and has been recogni sed universally and fromearliest tines.
There are fundanental rights of the State itself as well as fundanenta
rights of the individual citizens, and the protection of the fornmer may
i nvol ve restrictions in circunstances of necessity on the latter. The
integrity of the State constituted as it is of the collective body of its
citizens within the national territory nmust be defended and vi ndi cated by
the organs of the State and by the citizens so that there may be true
social order within the territory and concord maintained with other nations
in accordance with the objectives declared in the preanble to the
Constitution.

In the same case Gannon J nmade the followi ng significant findings (at p
749/ 344):

(1) The Aliens Act 1935, and the statutory orders of 1946 and of 1975
are not inconsistent with the Constitution

(2) The said statutory orders of 1946 and 1975 and any inpl enmentation
thereof by the Mnister for Justice are not ultra vires the authority
conferred by the Aliens Act 1935, nor inconsistent with the Constitution

(3) M Gsheku the first naned plaintiff is not entitled to remain nor
reside in nor |leave nor re-enter the State otherwise than in confornmity
with the Aliens Act 1935, and the orders thereunder.

(4) M GCsheku is not entitled to remain in nor reside in nor |eave nor
re-enter the State save in conpliance with the restrictions or requirenments
of the Mnister for Justice in pursuance of the Aliens Act and orders.

(5) An order by the Mnister for Justice deporting M Gsheku the first
naned plaintiff, if nmade in the due exercise of the discretion vested in
himby the Aliens Act 1935, and the statutory orders thereunder, would not
infringe the constitutional rights of any of the plaintiffs.

In the follow ng year (1987) the issue of the constitutionality of the
Aliens Act 1935, cane before ne in the case of Fajujonu v Mnister for
Justice [1990] 2 IR 151; [1990] |LRM 234.

The first and second naned plaintiffs in that case were a Nigerian and a
Moroccan citizen respectively, who had been married in London in 1981, and
who, shortly thereafter had cone to live in Ireland and had renmained in
Ireland without notifying the Mnister for Justice of their presence.
Shortly before the institution of proceedings M Fajujonu had been asked by
the Mnister for Justice to nake arrangenents to |leave the State and it was
this request, coupled with the fear that a deportation order would foll ow,
whi ch gave rise to the proceedings.

The case was one of considerable hardship. At the date of the hearing
before me M Fajujonu and his wife had been resident in the State for
upwards of six years. They had three young children all of whom had been
born in Ireland. In 1983 they had been given a house by Dublin Corporation
in Ballyfernot. They were apparently popular with the |ocal comunity.

The secretary of the local tenants association, M Larkin, gave evidence on
their behalf at the hearing before nme. Indeed it would appear that it was
a request by the comittee of the Ballyfernot Sports and Leisure Conplex to
enpl oy M Faj uj onu whi ch brought his presence in the country formally to
the attention of the Departnent of Justice.

However, as | stated at p 153 of ny judgnent:

the issue of principle which the plaintiffs seek to raise in this
case arises not fromany of these matters but fromthe fact that the third



named plaintiff, MriamFajujonu, is a citizen of Ireland having been born
here on 2 Septenber 1983. Since then M and Ms Faj ujonu have had two
further children. These also are Irish citizens and, though they have not
joined as parties to these proceedings the sane issues arise in relation to
themas arise in Mriams case

However | felt obliged to follow the decisions in Gsheku v Ireland and
Pok Stan Shun v Ireland with which | expressed nyself to be in agreenent.

When the nmatter cane on appeal before the Suprene Court M and Ms
Faj uj onu had been resident in the State for upwards of eight years. 1In the
Supreme Court the appellants formally abandoned their attack on the
constitutionality of s 5 of the Aliens Act 1935 and sought instead gui dance
as to the way the mnister should exercise his discretion under the section
having regard to the period of tine during which the parents had been
resident within the State and having regard to the fact that the children
were Irish citizens. The court accordingly disnissed their appeal on the
constitutionality of the Act but, in the peculiar circunstances of the
case, allowed themto nake the alternative case concerning the exercise of
mnisterial discretion. As Finlay CJ (with whom Giffin, Hederman and
McCarthy JJ agreed) put the matter (at pp 162/ 237-238):

When the matter canme before this Court on appeal the case really made on
behal f of the plaintiff by M MDowell was not an assertion of the absolute
right incapable of being affected by the provisions of the Act of 1935, but
rather the assertion of a constitutional right of great inportance which
could only be restricted or infringed for very conpelling reasons.

Not wi t hst andi ng the fact that this was not the case which had been made in
the court below, and notwi thstanding the fact that it is difficult to fit
it confortably within any of the grounds of appeal which were contained in
the notice of appeal, in the interests of justice this Court considered
this subm ssion and argunent and the reply of the respondents to it.

| have cone to the conclusion that where, as occurs in this case, an
alien has in fact resided for an appreciable tine in the State and has
becone a menber of a family unit within the State containing children who
are citizens, that there can be no question but that those children, as
citizens, have got a constitutional right to the conpany, care and
parentage of their parents within a famly unit. | amalso satisfied that
prima facie and subject to the exigencies of the commbn good that that is a
ri ght which these citizens would be entitled to exercise within the State.

| am al so satisfied that whereas the parents who are not citizens and
who are aliens cannot, by reason of their having as nenbers of their fanly
children born in Ireland who are citizens, claimany constitutiona
right of a particular kind to remain in Ireland, they are entitled to
assert a choice of residence on behalf of their infant children in the
interests of those infant children

Havi ng reached these concl usions, the question then nust arise as to
whet her the State, acting through the Mnister for Justice pursuant to the
powers contained in the Aliens Act 1935, can under any circunstances force
the fanmly so constituted as | have described, that is the fanm |y concerned
inthis case, to leave the State. | amsatisfied that he can, but only if,
after due and proper consideration, he is satisfied that the interests of
t he conmon good and the protection of the State and its society justifies
an interference with what is clearly a constitutional right.

It is quite clear fromthe passage quoted (and in particular fromthe
| ast paragraph) that Finlay CJ was satisfied that the Act was not
i nconsistent with the Constitution but that the minister, in exercising his
di scretion, would have to give due and proper consideration to all the
ci rcunmst ances of this case.

The enphasis in the judgnent of Walsh J (with which Giffin, Hedernan
and McCarthy JJ also agreed) is slightly different. He warned, for
i nstance, that the minister could not give inconsistent reasons for a



deportation order. The State could not, while denying M Fajujonu a work
permit, deport him because of his poverty.

Wal sh J however was al so of the opinion that the Aliens Act was not
i nconsistent with the Constitution. At pp 166/242 of the report he says:

In view of the fact that these are children of tender age, who require
the society of their parents and when the parents have not been shown to
have been in anyway unfit or guilty of any matter which nmake them
unsui tabl e custodians to their children, to nove to expel the parents in
the particular circunstances of this case would, in ny view, be
i nconsistent with the provisions of Article 41 of the Constitution
guaranteeing the integrity of the fanmly

The Act of 1935 did not in an way contenplate a situation in which
infant citizens of this State could in effect be deprived of the benefit
and protection of the laws and Constitution of this State. In ny view,
therefore, the Act is not inconsistent with the Constitution. But it would
be ultra vires the Act to exercise the powers which had been sought to be
exercised by the minister to disrupt this famly for no reason other than
poverty, particularly when that poverty has been effectively induced by the
State itself

The case of Tang v Mnister for Justice [1996] 2 |ILRM 46 was concer ned
with the validity of a departnental decision refusing the plaintiffs
permission to remain in the State. However the present Chief Justice, in
the course of his judgnent (at p 59) had the followi ng remarks to nake
concerning the position of aliens in Irish | aw

There is no provision of Irish law entitling the applicants wi thout the
consent of the mnister to reside in the State for nore than one nonth and
wi t hout the consent of the minister the applicants are not entitled to
remain in the State.

The applicants have no right, legal or otherwise, to remain or reside in
this State and had no permission so to remain or so reside; the letters
dated 12 Cctober 1993 did not purport to renove the applicants’ perm ssion
to remain in the State; they had no such permission and the letters
referred to constituted a refusal to grant such permi ssion. The applicants
had sought and obtained fromthe |learned trial judge an order of certiorari
guashi ng the decision of the minister contained and conmuni cated by the
aforesaid letters.

The quashing of the decision to refuse thempermssion to remain in the
State does not in any way affect their status as aliens. |In the absence of
the consent of the minister, they have no right to remain in the State.

Di scrimnm nation

The control of aliens, though vested principally in the Mnister for
Justice, relates also to the foreign policy of the State and, in earlier
times, was one of the prerogative powers of the Crown. 1In earlier tines
prerogative powers were used to authorise the settling in Ireland of
Huguenot refugees from France and Protestant refugees fromthe Pal ati nate.
Many of the sovereign states of Europe used such powers to entice to their
countries’ workers with particular skills such as workers skilled in making
silk or glass. At the present tine the governnent is considering the
admi ssion of refugees from Kosovo but the fact that sone aliens are
adm tted does not nean that those not admitted are entitled to conpl ain of
discrimnation. The reason is sinple. They have no right to be in Ireland
and the nmere fact of their exclusion does not therefore constitute unlawful
di scrimnation against them The nminister may decide, in the interest of
the conmon good, to adnit a particular alien or aliens with particular
qualifications such as doctors or conputer experts. The governnent has,
under s 10 of the Act, given rights, on a reciprocal basis, to British
subjects and, at a |ater stage, to citizens of the nenber states of the
European Union. But the general power to exclude aliens still renuains.



This is legislation of a unique kind where the people who are the subject
matter of the legislation are not recognised as having any right to be in
Ireland. It is unsafe therefore to test this legislation by reference to
cases dealing with legislation designed to regulate the rights of citizens.

Concl usi on

The Aliens Act reflects the phil osophy of the nation state. |Its
unspoken major prenise is that aliens have, in general, no right to be on
the national territory. It cannot therefore be conpared with nornal

| egi sl ati on designed to reconcile the rights of the citizen with those of
the State in the interests of the commobn good. On the central issue the
Act does not regard the aliens as having any right to be in Ireland though
it allows to the mnister a discretion to make exceptions in certain cases.
| don't think it matters whether the discretion of the mnister derives
historically fromthe prerogative powers of the Crown or from sone ot her
source. The inportant point is that the Qreachtas has seen fit to
regulate this sphere of life and to do so on the basis of maintaining the
di stinction between citizens who have a right to reside in the State and
al i ens who have not. But, as the Fajujonu case illustrates, the mnister
having fairly considered all the matters involved in the case can stil
deport an alien even though his decision nay incidentally cause hardship to
the alien’ s children who nay be citizens of Ireland.

Whet her this systemsuits the needs of the nodern world is another
guestion. Already the State has had to nake an exception to it to nmaintain
the conmon market in |abour between this State and the nei ghbouring island.
Anot her naj or exception was required on our entry to the European Economic
Community (as it then was). It may be that the I ncreased nmovenent of
people in the nodern world demands a different system But this is a
matter for the G reachtas not for this Court.

I would reverse the order of the learned trial judge.
KEANE J (Hanmilton CJ concurring):
I ntroduction

The applicant in this case is a Romani an national who, before he left
his native country in 1994, was a professional footballer. Three days
after his arrival in the United Kingdom from Ronania he travelled to
I rel and where he has since renai ned.

Imedi ately following his arrival in Ireland, he applied for asylumin
the State under the provisions of the Geneva Convention relating to the
Status of Refugees. Under those provisions, this State would be obliged to
grant the applicant asylumif he were a refugee within the neaning of the
convention, ie a person who has left his native country because of a well
founded fear of persecution for reasons of race, religion, nationality,
menbership of a particular social group or political opinion. That
application was made to the first nanmed respondent (hereafter 'the
mnister’), as was an application to remain in the State based on
humani tari an consi derations. The office of the United Nations High
Conmi ssi oner for Refugees (hereafter "UNHCR ) have set out certain
principles and procedures to be applied by the contracting states in
dealing with applications under the convention in a docunent known as 'the
Von Arnimletter’ which was in due course superseded by the 'Hope Hanl on
letter’. It was not in dispute in this case that the minister, in
accordance with normal procedures, consulted with UNHCR before arriving at
hi s deci si on.

That decision was to refuse the applicant’s claimto be treated as a
refugee under the convention. An appeal was brought fromit in accordance
with the relevant procedure to the Interi mRefuge Appeal Authority (the
retired President of the Circuit Court, M Justice O Malley): he
reconmended that the minister’s decision be affirmed and, accordingly, the
mnister refused to alter his original decision. On 12 March 1998, the



mnister also refused the application for I eave to remain on humanitarian
grounds and the applicant’s solicitor was infornmed that a deportation order
had been made pursuant to the Aliens Oder 1946 (hereafter 'the 1946
Oder’). On 16 March 1998 the H gh Court gave leave to the applicant to
apply for judicial reviewin respect of these decisions and interimrelief
restrai ning the deportati on was al so granted pending the outcone of the

pr oceedi ngs.

In the proceedings, the applicant clains a range of reliefs, including
orders of certiorari quashing the various decisions to which | have
referred on the grounds that the procedures to which | have referred had
not been followed, that, in particular, the Von Arnimand Hope Hanl on
principles had not been applied and that, in any event, article 13(1) of
the 1946 Order, under which the applicant was purportedly being deported,
was ultra vires the Aliens Act 1935 (hereafter 'the 1935 Act’) under which
it was purportedly nmade. |In addition, the applicant clainmed a declaration
that the rel evant provisions of the 1935 Act were inconsistent with the
provisions of the Constitution and, hence, had not survived the enact nment
of the Constitution.

A statenent of opposition having been filed on behalf of the appellants,
the substantive case canme on for hearing in the Hi gh Court before Geoghegan
J. In areserved judgnent, he dealt first with the grounds other than
those relating to the constitutionality of the 1935 Act. Having cone to
the concl usion that the applicant had not established his claimto be
entitled to those reliefs, he went on to consider the constitutionality of
the 1935 Act and concluded that s 5(1)(e) of the 1935 Act, which enpowered
the minister to make orders in respect of the deportation of aliens, was
i nconsistent with Article 15(1) of the Constitution which vests the | aw
maki ng power for the State exclusively in the O reachtas

An appeal has now been taken to this Court fromthat finding and the
applicant, for his part, has cross appeal ed agai nst the disnissal by the
| earned Hi gh Court judge of his claimfor other relief by way of judicial
review in respect of the decisions and order of the mnister

The 1935 Act and its interpretation
The 1935 Act is described inthe long title as:

An Act to provide for the control of aliens and/or other matters
relating to aliens.

Al t hough one paragraph only of s 5(1) is challenged in these
proceedi ngs, the entire subsection nust be set out. It provides that:

The minister may, if and whenever he thinks proper, do by order (in this
Act referred to as an aliens order) all or any of the following things in
respect either of all aliens or of aliens of a particular nationality or
otherwi se of a particular class, or of particular aliens, that is to say:

(a) prohibit the aliens to whomthe order relates fromlanding in or
entering into Saorstat Eireann

(b) inpose on such aliens restrictions and conditions in respect of
landing in or entering into Saorstat Eireann, including limting such
| andi ng or entering to particular places or prohibiting such |Ianding or
entering at particul ar places;

(c) prohibit such aliens fromleaving Saorstat Eireann and for that
pur pose prohibit such aliens fromenbarking on ships or aircraft in
Saor stat Eireann;

(d) inpose on such aliens restrictions and conditions in respect of
| eaving Saorstat Eireann including limting such |eaving to particul ar
pl aces or particular nmeans of travelling or prohibiting such |eaving from
particul ar places or by particular nmeans of travelling;



(e) make provision for the exclusion or the deportation and exclusion of
such aliens from Saorstat Eireann and provide for and authorise the making
by the mnister of orders for that purpose;

(f) require such aliens to reside or remain in particular districts or
pl aces in Saorstat Eireann

(g) prohibit such aliens fromresiding or remaining in particular
districts or places in Saorstat Eireann

(h) require such aliens to conply, while in Saorstat Eireann, wth
particul ar provisions as to registration, change of abode, travelling,
enpl oyment, occupation and other |ike matters.

Subs (2) enmpowers the minister to include in an aliens order provisions
for a number of purposes which, in his opinion, may be necessary for giving
full effect to or securing conpliance with the order. These extend to
i mposi ng specific obligations and restrictions on nmasters of ships, pilots,
drivers etc when |eaving or entering the State and giving powers of arrest
and detention to the minister’'s officers, Custons and Excise officers and
t he Defence Forces and the gardai

Subs (4) provides that an aliens order is not to apply, in general, to
menbers of diplomatic or consular mssions. Subs (5) provides that,
subject to certain qualifications, an alien who has been ordinarily
resident in the State for not less than five years and is either enployed

or engaged in a business or profession is not to be deported under an
al i ens order.

Subs (8) provides that:

Every aliens order and every order revoking or anending an aliens order
shal|l be laid before each House of the O reachtas as soon as may be after
it is made. and, if a resolution is passed by either House of the
O reachtas within the next subsequent twenty-one days on which such House
has sat after such order is laid before it annulling such order, such order
shall be annull ed accordingly, but w thout prejudice to the validity of
anyt hi ng previously done under such order

S 10 of the Act should also be noted. It enpowers the executive counci
(now the governnent) to exenpt by order nationals of any specified country
fromthe provisions of the Act. It appears that the power has been
exercised in respect of one country only, the United Kingdom CQur
accession to the EEC as it then was, in 1972 also led to the making of the
Eur opean Conmunities (Aliens) Regulations 1977 (SI No 393 of 1977) which
established a different regine for aliens who were nationals of a nmenber
state.

In purported exercise of the power conferred by the 1935 Act, the
m ni ster made the Aliens Order 1946 (SRO No 395 of 1946) (hereafter 'the
1946 Order’). Article 13 provides, inter alia, as follows:

(1) Subject to the restrictions inposed by the Aliens Act 1935 (No 14 of
1935), the minister may, if he deens it to be conducive to the public good
so to do nake an order (in this order referred to as a deportation order)
requiring an alien to |l eave and to remain thereafter out of the State.

(2) An order nmade under this article may be nade subject to any
conditions which the mnister may think proper

(3) An alien with respect to whom a deportation order is nade shal
| eave the State in accordance with the order, and shall thereafter so |ong
as the order is in force remain out of the State.

The provisions of the 1935 Act and the 1946 Order have been consi dered
in a nunber of cases in the context of the Constitution. |In Tang v



M nister for Justice H gh Court, Flood J, 11 Cctober 1994, the H gh Court
declared article 13(1) of the Aliens Order 1946 to be ultra vires the
powers conferred on the minister by the 1935 Act because the parent Act did
not expressly authorise the mnister to nake a deportation order where he
deenmed it 'conducive to the public good’. That decision was reversed by
this Court, which found the 1946 Order to be intra vires the powers
conferred on the minister by s 11 of the 1935 Act (Tang v Mnister for
Justice [1996] 2 ILRM 46.) In the course of his judgment in that case,
Hamilton CJ cited with approval the follow ng passage fromthe judgnent of
Gannon J in Gsheku v Ireland [1986] IR 733; [1987] ILRM 330 (at pp

746/ 342):

The control of aliens which is the purpose of the Aliens Act 1935, is an
aspect of the common good related to the definition, recognition, and the
protection of the boundaries of the State. That it is in the interests of
the conmon good of a state that it should have control of the entry of
aliens, their departure, and their activities and duration of stay within
the State is and has been recogni sed universally and fromearliest tines.
There are fundanental rights of the State itself as well as fundanenta
rights of the individual citizens, and the protection of the former nay
i nvol ve restrictions in circunstances of necessity on the latter. The
integrity of the State constituted as it is of the collective body of its
citizens within the national territory must be defended and vi ndi cated by
the organs of the State and by the citizens so that there may be true
social order within the territory and concord naintai ned with other nations
in accordance with the objectives declared in the preanble to the
Constitution.

In Gsheku, the constitutionality of the 1935 Act was upheld, but it had
not been chall enged on the ground advanced in this case. That decision was
followed by Barrington J as a High Court judge in Fajujonu v Mnister for
Justice [1990] 2 IR 151, but again the ground relied on by the plaintiff
was not the same as that advanced in the present case. The claimthat the
Act was unconstitutional was abandoned in the Suprene Court.

A simlar viewto that expressed by Gannon J as to the inherent power of
sovereign states to exclude and deport aliens has been taken in at |east
two other common |aw jurisdictions, the United Ki ngdom and the United
States. In Rv Brixton Prison (Governor) ex p Soblen [1963] 2 B 243 Lord
Denning MR said (at p 300):

Al t hough every alien, as soon as he lawfully sets foot in this country,
is free, nevertheless the Crown is entitled at any time to send himhone to
his own country if, inits opinion his presence here is not conducive to
the public good; and it may for this purpose arrest himand put himon
board a ship or aircraft bound for his home country. That was clearly the
| aw under the Aliens Oder 1916 . . . It is unnecessary to go into the
state of the |law before the Aliens Orders. | always understood that the
Crown had a Royal Prerogative to expel an alien and send hi m home, whenever
it considered that his presence here was not conducive to the public good.

It should also be noted that, although it was nmade clear in Gsheku that
the vindication of the rights of the State itself could have as its
consequence the restriction of the exercise of personal rights,
circunstances may al so arise in which the exercise by the mnister of his
powers, or at least the manner in which they are exercised by him nust
yield to the necessity to protect such personal rights guaranteed by the
Constitution. Thus, in Fajujonu v Mnister for Justice, it was held that,
whil e the parents who were the subject of the deportation order at issue in
the case had no particular constitutional right to remain in Ireland, they
were entitled to assert a choice of residence on behalf of their infant
children, who were Irish citizens, in the interests of the children. It
foll owed, accordingly, that the m nister could not nake a deportation order
in respect of the parents, unless he was satisfied, after due and proper
consideration, that the interests of the conmpbn good and the protection of
the State and its society justified an interference with the constitutiona
right of the children to remain within the famly unit. (See in particular



the observations of Finlay CJ at pp 162/ 237-238)
In that case, Walsh J (at pp 166/242) said:

The Act of 1935 did not in any way contenplate a situation in which
infant citizens of this State could in effect be deprived of the benefit
and protection of the laws and Constitution of this State. In ny view,
therefore, the Act is not inconsistent with the Constitution .

Since the challenge to the constitutionality of the 1935 Act was not
pursued in this Court, that observation was clearly obiter but, in any
event, | do not think that the [ earned judge was sayi ng anything nore than
that the Act was not inconsistent with the Constitution by reason of any
conflict with Article 41 guaranteeing the integrity of the famly. It
follows that the issue raised in this case as to whether the Act is
i nconsistent with the Constitution in trespassing on the exclusive | aw
nmaking role of the Greachtas is res integra.

Del egat ed | egi sl ati on

The increasing recourse to del egated | egislation throughout this century
in this and the neighbouring jurisdictions has given rise to an
under st andabl e concern that parlianmentary denocracy is being stealthily
subverted and crucial decision nmaking powers vested in unelected officials.

The exclusive | aw nmaking role of the national parlianment under the
Constitution is set out in enphatic |anguage in Article 15.2. 10:

The sol e and excl usive power of nmaking laws for the State is hereby
vested in the QG reachtas: no other legislative authority has power to nake
laws for the State

H storically, this article can be seen as an unconpromni sing reassertion
of the freedomfromlegislative control by the Inperial Parlianent at
Westminster of the new State. But it is also an essential conponent in the
tripartite separation of powers which is the nost inportant feature of our
constitutional architecture and which is enshrined in general ternms in
Article 6. At an early stage in the history of the Constitution, however,
it was recognised that the practice of delegated | egislation then well
est abl i shed had not been outlawed by this article, provided it was
exercised within certain defined linmts. As Hanna J put it, in one of the
earliest decisions on the Constitution, Pigs Marketing Board v Donnelly
[1939] IR 413 (at p 421):

.o the legislature may, it has al ways been conceded, delegate to
subor di nate bodi es or departnments not only the naking of administrative
rules and regul ati ons, but the power to exercise, within the principles
| aid down by the legislature, the powers so del egated, and the manner in
which the statutory provisions shall be carried out. The functions of
every governnent are now so nunerous and conplex that of necessity a wi der
sphere has been recogni sed for subordinate agencies, such as boards and
conmmi ssions. This has been especially so in this State in natters of
i ndustry and conmerce. Such bodies are not |aw makers; they put into
execution the |aw as nade by the governing authority and strictly in
pursuance therewith, so as to bring about, not their own views, but the
result directed by the government

The reference to 'the government in the |ast sentence might, | think
nore appropriately have been to "the Oreachtas’. Subject to that
qualification, that passage still clearly represents the | aw and has been
endorsed on nore than one occasion by this Court. In one such decision
Cityview Press v An Chomhairle Qliuna [1980] IR 381, O Hi ggins CJ,
speaking for the court, explained the criteria for deternining whether the
del egation of powers is permissible in sonewhat nore detail (at p 399):

In the view of this Court, the test is whether that which is chall enged
as an unaut hori sed del egation of parlianentary power is nore than a nere



giving effect to principles and policies which are contained in the statute
itself. If it be, then it is not authorised; for such would constitute a
purported exercise of legislative power by an authority which is not
permtted to do so under the Constitution. On the other hand, if it be

within the permtted limts -- if the lawis laid dow in the statute and
details only filled in or conpleted by the designated ninister or

subordi nate body -- there is no unauthorised del egation of |egislative
power .

The | earned Chief Justice pointed out that the statute being considered
in that case contained a provision for the annul nent of the regulations or
orders by either House, as does the 1935 Act. While recognising that this
was a safeguard, he added (at p 399):

Neverthel ess, the ultinmate responsibility rests with the courts to
ensure that constitutional safeguards remain, and that the excl usive
authority of the National Parlianment in the field of |aw making is not
eroded by a del egation of power which is neither contenplated nor pernitted
by the Constitution.

A subsequent decision of this Court, Harvey v Mnister for Social
Welfare [1990] 2 IR 232; [1990] ILRM 185, was strongly relied on by M John
Finlay SC on behalf of the appellants/respondents in support of his genera
submi ssion that s 5(1)(e) of the 1935 Act was consistent with Article 15(1)
of the Constitution. Wiile he did not go so far as to say that it overrul ed
Pi gs Marketing Board v Donnelly and G tyview Press v An Chorhairle GO liuna
ei ther expressly or by inplication, he urged that it required the courts to
adopt what he called a new ’'nethodol ogy’ in assessing constitutiona
chal | enges grounded on Article 15.2. The first task of the court, he said,
was to determ ne whether the naking of mnisterial regulations apparently
aut hori sed by the inpugned | egislation necessarily invaded the excl usive
| egi slative function of the Greachtas. In deternining whether they did,
the court was obliged to assune that the minister would exercise his powers
only in accordance with the Constitution. Hence, if they were capable of
bei ng exercised in a manner which did not invade the donmain of the
O reachtas, they nust survive the challenge to their constitutionality.
Thus, in the present case, the inpugned section enpowers the ninister, not
nerely to prohibit the entry into Ireland of particular aliens or to order
their deportation, but also, for exanple, to prohibit the arrival of al
Romani an nationals or the deportation of any Ronani an national s al ready
here. Such a deternmination mght seem at first sight, to go far beyond an
adm ni strative or regulatory nmeasure and to constitute, not nmerely a policy
deci sion, but one of a particularly unusual and startling nature. M
Finl ay’ s subm ssion, however, as | understood it, was that, if that was to
be regarded as a policy decision it would be beyond the minister’s power in
the light of Article 15.2, to nake a regulation in that formand that, so
construed, s 5(1)(e) was consistent with the Constitution

The circunstances under consideration by this Court in Harvey v Mnister
for Social Wlfare are particularly relevant in comng to a conclusion as
to whether that submission is well founded. The applicant had been awarded
a widow s non-contributory pension on the death of her husband and was
subsequently awarded a blind pension. The blind pension was w thdrawn from
her when she arrived at the age of 66 on the ground that the blind pension
was a formof old age pension paid in advance of a person reaching a
pensi onabl e age and, accordingly, did not continue after she had reached
t he pensionable age. 1In the Hi gh Court, the plaintiff’s claimwas
di smi ssed on the ground that the Mnister for Social Wlfare had correctly
construed the regulations in arriving at what was accepted to be a harsh
result. However, in this Court, for the first tine, the constitutionality
of s 75 of the Social Wlfare Act 1952, under which the relevant regul ation
was purportedly nade, was challenged on the ground that it pernmtted the
mnister to legislate, contrary to Article 15.2. An alternative subnission
was advanced that the regul ati on under which the blind pension had been
withdrawn was ultra vires s 75 of the 1952 Act.

This latter argunent succeeded, because the effect of the regulation was



to deprive the applicant of her entitlenent to two pensions, although the
social welfare code in general, and s 7 of the Social Welfare Act 1979 in
particul ar, expressly envisaged that persons could be entitled to two
pensions at the one time. The effect of the inpugned regul ati on was,
accordingly, to anend, at least by inplication, specific provisions
contained in the parent |egislation.

In considering the challenge to the constitutionality of the parent
legislation -- which was dealt with first -- Finlay CJ, delivering the
judgnment of the court, said (at pp 240-241/188):

The inpugned section having been enacted in 1952 is entitled to the
presunption with regard to constitutional validity which has been |laid down
by this Court, and in particular falls to be construed in accordance with
the principles laid down in the decision of this Court pronounced in East
Donegal Co- Qperative Livestock Mart Ltd v Attorney Ceneral [1970] IR 317.
This neans that it nmust be construed so that as between two or nore
reasonabl e constructions of its terms that which is in accordance with the
provi sions of the Constitution will prevail over any construction not in
accordance with such provisions. Secondly, it nust be inplied that the
nmaki ng of regulations by the minister as is pernmtted or prescribed by s 75
of the Act of 1952 is intended by the G reachtas to be conducted in
accordance with the principles of constitutional justice and, therefore,
that it is to be inplied that the mnister shall not in exercising the
power of making regul ations pursuant to that section contravene the
provisions of Article 15.2 of the Constitution. The court is satisfied
that the terms of s 75 of the Act of 1952 do not nmke it necessary or
inevitable that a Mnister for Social Welfare nmaking regul ati ons pursuant
to the power therein created nust invade the function of the Greachtas in
a manner which would constitute a breach of the provisions of Article 15.2
of the Constitution. The w de scope and unfettered discretion contained in
the section can clearly be exercised by a mnister making regul ations so as
to ensure that what is done is truly regulatory or adnministrative only and
does not constitute the making, repealing or anending of |law in a manner
whi ch woul d be invalid having regard to the provisions of the Constitution

The court in that case was, accordingly, not concerned with the judicial
construction of Article 15.2 adopted in Pigs Marketing Board v Donnelly or
Cityview Press. It was dealing with an entirely distinct issue, although
one which obviously arose in the context of Article 15.2, ie as to whether
in the light of the presunption of constitutionality, it can be assuned
that a minister will not exercise a power of delegated |legislation so as to
repeal or anend existing law. Notwithstanding the general nature of the
| anguage used by the | earned Chief Justice, | amsatisfied that he was not
addressing the "principles and policies’ test adopted in the earlier
deci sions: those decisions are not referred to at any point in the
judgrment. It follows that the subnission that the decision in Harvey v
M nister for Social Wlfare nodifies in any sense the statement of the | aw
in Pigs Marketing Board v Donnelly and Cityview Press is unsustainabl e

It nust be renenbered in this context that, in the course of his
judgrment in East Donegal Co-Operative Livestock Mart Ltd v Attorney Genera
[1970] IR 317 Walsh J said (at p 341):

interpretation or construction of an Act or any provision thereof
in conformity with the Constitution cannot be pushed to the point where the
interpretation would result in the substitution of the |egislative
provi sion by another provision with a different context, as that would be
to usurp the functions of the Qreachtas. 1In seeking to reach an
interpretation or construction in accordance with the Constitution, a
statutory provision which is clear and unanbi guous cannot be given an
opposi te neani ng.

What ever el se nmay be said of the |egislation under consideration in the
present case, it can hardly be suggested, in the context with which we are
concerned, that it is in the slightest degree unclear or anbiguous. |In the
pl ai nest of |anguage it enmpowers the minister to exclude and deport, not



nmerely particular aliens, but whole categories of aliens determ ned by
their nationality or "class’. Yet, if M Finlay' s subnissions are well
founded, the minister would be precluded fromdoing precisely what the Act
says he can do, assuning such a determnation could be regarded as a
"policy’ decision. There would, noreover, be little left of the decisions
in Pigs Marketing Board v Donnelly and CGityview Press on that view of the
law, since it is difficult to inagine a case in which it could not be said
that the minister would, in any event, be offending the Constitution in
purporting to make use of policy nmaking powers.

Since a judgnent | gave as a High Court judge (Carrigaline Comrunity
Tel evi si on Broadcasting Co Ltd v Mnister for Transport [1997] 1 |ILRM 241)
was also relied on by M Finlay, | should refer to the passage in it from
whi ch he sought to draw support. That was a case concerned inter alia wth
the validity of regulations nade under the Wrel ess and Tel egraphy Act
1926- 1988 in connection with the granting of licences. It was subnmitted
that s 5 of the 1926 Act which conferred the |icensing power was invalid
having regard to Article 15.2.10. Having referred to Cityview Press,
went on (at p 289):

Wiile it is true that the 1926 Act allows nuch latitude to the ninister
in maki ng the regul ati ons under the Act and gives no express gui dance --
ot her than what can be gleaned fromthe long title -- as to the criteria,
if any, to be set out in such regulations for the granting and refusing of
such licences, that does not nean that the mnister in nmaking the

regul ations is necessarily nmaking use of illicit |egislative powers.

Havi ng gone on to cite part of the passage fromthe judgnent of Finlay
C) in Harvey v Mnister for Social Wlfare already referred to, | added (at
p 290):

The sane considerations are applicable to the powers conferred by the
1926 Act. | amsatisfied that this ground for challenging the validity of
the legislation having regard to the provisions of the Constitution has not
been nmade out.

It appears to nme that the case in question might well have been
determ ned solely by reference to the '"policies and principles’ approach
adopted in Cityview press. To the extent that ny judgnent in the
Carrigaline case suggests that the decision in Harvey v Mnister for Social
Wl fare is universally applicable to such cases, it was clearly wong, and
should not, in nmy view, be followed. | should add that the judgnent was
mani festly not delivered followi ng a uniquely elaborate scrutiny in two
separate hearings of the relevant constitutional provisions, as has
happened in this case.

Applying the principles set out in the earlier decisions, Blayney J as a
Hi gh Court judge held in McDaid v Sheehy [1991] 1 IR 1 that the power given
by the Inposition of Duties Act 1957 to the governnent to i npose custons
and excise duties, and to termnate and vary themin any manner,
constituted an inperm ssible delegation of the |egislative power of the
O reachtas. He pointed out that the governnent were left entirely free to
determi ne what inported goods were to have a duty inposed on themand to
determ ne the anount of the duty: there were no principles or policies
contained in the Act itself. dearly, Blayney J did not regard the
conferring by the G reachtas on the governnent of an unrestricted power to
det ermi ne what goods were to be subject to duty and the anmounts of the duty
as of itself constituting a "policy’ : it was rather the del egation of the
rel evant policy decisions to another agency, in that instance the
gover nnent .

The | earned judge also found in that case that an order made in
purported exercise of the provision which he had found to be
unconstitutional had been confirnmed by subsequent |egislation and, for that
reason, he refused the order of certiorari sought in respect of the order
That concl usi on was upheld by this Court, but a najority of the court also
found that, having regard to the subsequent validation of the order in



question, a pronouncenent on the constitutionality of the |egislation had
not been necessary. |In those circunstances, the appeal against the finding
of unconstitutionality was allowed, but solely on the ground that the issue
was noot and the view of Blayney J technically obiter

The continuing vitality of the Cityview Press doctrine is further
evi denced by one of the judgnents in this Court in ONeill v Mnister for
Agriculture and Food [1998] 1 IR 539; [1997] 2 ILRM 435. |In that case,
Mur phy J, without determ ning the issue, expressed doubts as to whether the
power given by the Livestock Artificial Insenination Act 1947 to the
M nister for Agriculture and Food to nake regul ations for controlling the
practice of artificial insemination of animals was constitutional
observing that (at pp 553/448):

The difficulty of applying to the present case the tests enunci ated by
the fornmer Chief Justice [in Cityview] is that the 1947 Act provides little
gui dance as to the policy or principles to be inplenented by the mnister
or the regul ations contenplated by the O reachtas. It is not nmerely that
the lack of policy or principles deprives the mnister of suitable guidance
but it also fails to provide any significant restriction on the mnisterial
power. This would be a reason for giving a wi de construction to the power
conferred on the mnister and a consequential doubt as to the
constitutionality of the statutory del egation.

The i nmportance of the principles set out in these authorities in a
jurisdiction with a witten Constitution founded on the separation of
powers is confirmed by the jurisprudence of the United States Suprene Court
which is considered in detail by DenhamJ in her judgnent.

The constitutionality of the 1935 Act

Since it was not enacted by the O reachtas, the 1935 Act does not enjoy
the presunption of constitutionality, although it was not, | think
seriously disputed that the onus was on the applicant to denonstrate that
t he i mpugned provi sion was inconsistent with Article 15.2. Moreover, as
poi nted out by the High Court of Saorstat Eireann in State (Kennedy) v
Little [1931] IR 39 and O Higgins CJ in Norris v Attorney General [1984] IR
36, it is to be assunmed, in the case of the transitory provisions of both
Constitutions, that it was intended that the existing body of |aw should be
carried forward with as little dislocation as possible.

| am al so prepared to assunme, for the purposes of this case, that the
power vested in the minister by s 5(1)(e) will be exercised by himin
accordance with the Constitution and that he will, where appropriate, apply
fair procedures. Wile the presunption identified by Walsh J in the East
Donegal case is no doubt a corollary of the presunption of
constitutionality itself, which, at least in the formal sense, does not
arise in this case, the mnister, as a nmenber of the governnent established
under the Constitution, is an office holder under the Constitution. It
woul d create an anomal ous situation if the holder of such an office would
be presunmed to act in a constitutional nmanner when discharging his duties
under an Act of the G reachtas, but not where the duty arose under a | aw
whi ch, although it predated the Constitution, continued to be the |aw,
because of its consistency with the Constitution

The central issue in the case, however, is as to whether s 5(1)(e) of
the 1935 Act infringes Article 15.1 because the principles and policies, if
any, which are to be given effect to by orders nade by the nminister in
exerci se of his powers under the provision are not set out in the statute
itself.

In considering that question, it is helpful to exam ne nore closely the
expression 'principles and policies’. The 'policy’ of a particular
| egi slative provision is presumably an objective of sone sort which
parlianment wi shes to achieve by effecting an alteration in the law. To
take a clear cut exanple, the policy of legislation concerning rented
property was initially to prevent the exploitation of tenants by



drastically abridging freedomof contract. |In nore recent tines, the

O reachtas took the view, pronpted by the courts (see Blake v Attorney
General [1982] IR 117) that the |law was, in sone areas at |east, unduly

wei ghted in favour of the tenants. Accordingly, the pre-existing | aw was
altered so as to give effect to a different objective. However, as the use
of the expression 'principles and policies’ in the plural by O H ggins CJ

i ndi cates and the exanple | have given illustrates, one can have different
policies underlying various provisions in the sanme |egislation or

| egi sl ative code.

In the present case, accordingly, it is necessary to identify first the
alterations in the law, if any, effected by the relevant provisions and,
secondly, the objective which was intended to be thereby achieved.

In considering what was the state of the | aw when the 1935 Act was

enacted, | shall |eave out of account, for reasons which will becone
apparent later, the legislation which was then in force and which was
repealed by the 1935 Act itself. It is clear that, altogether apart from

the provisions of the 1935 Act and any preceding | egislation, Saorstat

Ei reann as a sovereign state enjoyed the power to expel or deport aliens
fromthe State for the reasons set out in the judgnent of Gannon J in
OCsheku v Ireland. It is, of course, the case that in nodern times, both
here and in other conmon |aw jurisdictions, the exercise of the power is
regul ated by statute, but that does not affect the general principle that
the right to expel or deport aliens inheres in the State by virtue of its
nature and not because it has been conferred on particular organs of the
State by statute.

An expl anation of the manner in which the principle was applicable in
the case of menber states of the former British Commonwealth is to be found
in the judgnent of Lord Atkinson giving the advice of the Judicial
Conmmittee of the Privy Council in Attorney General for Canada v Cain &

Gl hula [1906] AC 542 at p 546, viz:

One of the rights possessed by the suprene power in every state is the
right to refuse to pernmit an alien to enter that state, to annex what
conditions it pleases to the permission to enter it, and to expel or deport
fromthe state, at pleasure, even a friendly alien, especially if it
considers his presence in the state opposed to its peace, order, and good
governnent, or to its social or material interest: Vattel, Law of the
Nations, Book 1, s 231; Book 2, s 125. The Inperial Government m ght
del egate these powers to the governor or the governnent of one of the
col onies, either by royal proclamation which has the force of a statute --
Canmpbel | v Hall (1774) 1 Cowper 204 -- or by a statute of the Inperial
Parliament, or by a statute of a local parlianment to which the Crown has
assented. |If this delegation has taken place, the depositary or
depositaries of the executive and | egislative powers and authority of the
Crown can exercise those powers and that authority to the extent del egated
as effectively as the Crown could itself have exercised them

Article 51 of the Constitution of the Saorstat Eireann declared that the
executive authority of the State was to be vested in the King, but the
wording of the article made it clear that, in effect, it was to be vested
in the executive council which was to "aid and advise’ the Crown in its
exercise. |In English constitutional theory, the executive power of the
State, to the extent that it was not expressly delegated by legislation to
ot her bodi es, such as nministers, was regarded as being vested in the Crown

in the formof the royal prerogative. It was accepted by counsel in the
present case that the power of the State to deport aliens independently of
any statutory power was part of the prerogative power. It is unnecessary,

in the context of the present case, to consider in any detail the vexed
guestion as to the extent to which, and the formin which, the roya
prerogative survived the enactnent of the 1922 Constitution which was
considered by this Court in Webb v Ireland [1988] IR 353; [1988] |LRM 565
and Howard v Conmmi ssioners of Public Works [1993] ILRM 665. It is
sufficient to say that, in the light of the authorities to which | have
referred, it is clear that, at the tinme the 1935 Act was enacted, the power



of Saorstat Eireann to expel or deport aliens was, in the absence of
| egi slation, vested in the Crown acting on the advice of the executive
counci | .

The change, accordingly, effected in the law by s 5(1)(e) was not the
conferring on the State of an absolute and unrestricted power to deport
aliens: that power was already vested in the State. But it was now to be
exercised by the minister in whatever nmanner he chose, subject only to the
restrictions inposed el sewhere in the Act in the case of diplomtic and
consul ar representatives and aliens who had been resident in the State for
at least five years. |In short, the objective of s 5(1)(e) was to enable
the minister to exercise, at his absolute and uncontrolled discretion, the
power of deporting individual aliens or categories of aliens or, if he
considered 1t a preferable course, to spell out hinmself in the form of
regul ations the restrictions or qualifications which should be i nposed on
the exercise of the power. The nminister in effect opted for the first
course in making the 1946 Order and his exercise of the power was found by
this Court in Tang to be intra vires the powers conferred by s 11

That was certainly an alteration in the law;, but to describe it as a
"policy’ begs the question, since it assunes that such an alteration can
properly be so described. The policy of the legislation was not to enable
the State to deport aliens at its pleasure, subject only to whatever
qualification, by legislation or otherwise, it elected to i npose on the
exerci se of the power: that power was already vested in the State. The
effect of the alteration was to enable the ninister, and not the
O reachtas, to deternine, not nerely the aliens or classes of aliens who
shoul d be deported, but also the nodifications, if any, to which the
exerci se of the power should be subjected. Undoubtedly, the designation of
categories of aliens as being either inmune from or subject to,
deportation at the discretion of the State and the delineation in
| egi slative formof nodifications on the exercise by the State of its
powers in the area of deportation were policy decisions; but they were
deci si ons which could henceforth be taken by the mnister. The Qreachtas
had, in effect, determned that policy in this area should be the
responsibility of the mnister, subject only to the restrictions to which
have already referred and, of course, to the power of annul nent vested in
ei ther House. As Ceoghegan J succinctly put it:

The QO reachtas of Saorstat Eireann did not |egislate for deportation
It merely pernitted the Mnister for Justice to legislate for deportation

The situation in this case is in sone ways anal ogous to that which arose
in McDaid v Sheehy. The central role in the raising of revenue allotted to
Dai |l Eireann under Article 17 of the Constitution had been effectively
del egated in that case to the government and, as Blayney J found, such a
del egation could not of itself be properly described as a "policy’ . It is
difficult to see how the simlar assignment in this case of the State’s
power to deport aliens to a mnister could properly be regarded as a
"policy’.

It is quite usual to find that the exercise of the rule naking power is
subj ect to annul nent by either House and | do not underestimate the val ue
of such a provision. However, even in the hands of a vigilant deputy or
senator, it is sonething of a blunt instrument, since it necessarily
i nvol ves the annul nent of the entire instrument, although parts only of it
may be regarded as objectional. In any event, | do not think that it could
be seriously suggested that a provision of this nature was sufficient, of
itself, to save an enactnent which was otherwi se clearly in breach of
Article 15. 2.

It cannot be too strongly enphasised that no issue arises in this case
as to whether the sovereign power of the State to deport aliens is
executive or legislative inits nature: it is clearly a power of an
executive nature, since it can be exercised by the executive even in the
absence of legislation. But that is not to say that its exercise cannot be
controlled by legislation and today is invariably so controlled: any other



vi ew woul d be inconsistent with the exclusive | aw maki ng power vested in
the O reachtas. The O reachtas nmay properly decide as a matter of policy
to inpose specific restrictions on the manner in which the executive power
in question is to be exercised: what they cannot do, in ny judgnent, Is to
assign their policy naking role to a specified person or body, such as a
m ni ster.

It is instructive, in this context, to consider the manner in which the
m ni ster actually exercised his powers under s 5 when he cane to nake the
1946 Order. | have already cited in part article 13 which relates to
deportation: its remaining provisions are purely regulatory or
adm nistrative in nature. However, the provisions of article 5(3) provide
an interesting contrast. They are as foll ows:

Leave to land in the State shall not be given to an alien coming from
any place outside the State other than Great Britain or Northern Irel and,
and leave to remain in the State for nore than one nonth shall not be given
to an alien who has cone from Great Britain or Northern Ireland, unless the
alien conplies with the followi ng conditions, that is to say:

(a) he is in a position to support hinself and his dependants;

(b) if desirous of entering the service of an enployer in the State, he
produces a permt in witing for his engagenent issued to the enpl oyer by
the Mnister for Industry and Conmerce;

(c) he is not a lunatic, idiot, or nmentally deficient;

(d) he is not the subject of a certificate given to the inmgration
of ficer by a nedical inspector that for nedical reasons it is undesirable
that the alien should be pernmitted to |and;

(e) he has not been sentenced in a foreign country for any extradition
crime within the neaning of the Extradition Acts 1870 to 1906;

(f) he is not the subject of a deportation order
(g) he has not been prohibited fromlanding by the mnister

(h) he fulfils such other requirenents as may be directed fromtine to
time by any general or special instructions of the mnister

These provisions, which were subsequently replaced by the Aliens O der
1975, were clearly intra vires the w de-rangi ng powers given by s 5(1) of
the 1935 Act. They also replicate to sone extent provisions which were at
one stage applicable to Ireland when part of the United Ki ngdom but which
were contained in s 1 of the Aliens Act 1905 and not in any regulation or
order made under that Act. S 3 of the same Act provided for the
deportation of 'undesirable aliens’ but only in specified circunstances, eg
where an of fence had been comitted. The restrictions on the deportation
power were to be found, accordingly, in the Act itself and not in del egated
| egi sl ati on.

It is convenient at this juncture to continue the account of the pre-
1935 legislation. On 5 August 1914, within hours of the beginning of the
Great War, the Inperial Parlianent at Westminster enacted the Aliens
Restrictions Act 1914. It enabled the Crown to make wi de-ranging orders in
council dealing with the adnission and deportation of aliens:

when a state of war exists . . . or when it appears that an occasion of
i mmi nent national danger or great energency has arisen .

The hope was no doubt entertained that these draconi an powers would be
avail able only for so long as the war | asted, but that was to prove as
illusory as the expectation that the tax on incone introduced by Pitt
during the Napol eonic Wars would be equally short lived. In 1919, the sane
parliament enacted the Aliens Restrictions (Arendnent) Act 1919 which



provided in s 1 that the powers to which | have referred could now be
exercised "at any tine’. It also provided for the repeal of the 1905 Act.
The 1935 Act, while repealing both the 1914 and the 1919 Act, replaced t hem
with legislation of simlarly draconi an severity.

It is doubtful whether the 1914 and 1919 Acts survived the enactnment of
the Constitution of the Irish Free State, Article 12 of which provided
t hat :

The sol e and excl usive power of naking laws for the peace, order and
good government of the Irish Free State (Saorstat Eireann) is vested in the
G reacht as.

While the wording is sonewhat different fromArticle 15.2, it would seem
to follow inevitably that, if s 5(1)(e) was inconsistent with the
provisions of Article 15.2 of the present Constitution, the correspondi ng
provisions in the 1914 and 1919 Acts were sinmilarly inconsistent with the
provisions of Article 12 of the Constitution of the Irish Free State, which
contained transitory provisions simlar to those contained in the present
Constitution.

That, however, is of academic interest only, as is the question as to
whet her the 1935 Act itself survived at |least until the enactnment of the
present Constitution. Pursuant to the provisions of Article 50 of the 1922
Constitution, as interpreted by the courts, the Oreachtas were entitled to
anend the Constitution by ordinary legislation at the tine the 1935 Act was
enacted. (See State (Ryan) v Lennon [1935] IR 170). A difficult question
has arisen in other cases as to whether the undoubted power of the
O reachtas to anmend the 1922 Constitution by ordinary |egislation extended
to enactnents which, although inconsistent with its provisions, did not
purport in express terms to amend that Constitution. It had been held by
the Court of Appeal of Southern Ireland in R (Cooney) v Cinton [1935] IR
245 (actually decided in 1924) that the Constitution could be so anended,
but that view appeared to have been rejected by this Court in Conroy v
Attorney General [1965] IR 411 where it was said (at p 443):

. The court rejects the submission that the Constitution of Saorstat
Ei reann was anended by the Road Traffic Act 1933

However, in that case the court had already found that the correspondi ng
provisions in the Road Traffic Act 1961 were constitutional and,
accordingly, it necessarily followed that the 1933 Act was not in conflict
with the provisions of the 1922 Constitution which were in sinilar terms to
t hose under consideration in Conroy’'s case. A nore conplete statenent of
the positionis to be found in the judgment of O Dalaigh CJ in the
subsequent case of McMahon v Attorney General [1972] IR 69 where he said
(at p 101):

[ The El ectoral Act 1923] was passed within the initial eight years
during which, pursuant to Article 50 of the Constitution of Saorstat
Ei reann 1922, that Constitution could be anended by ordinary |egislation
Moreover, in order that ordinary |legislation should prevail over the
Constitution, it was not necessary that it should specify in what respects
or in respect of what articles it anended the Constitution of 1922: see the
judgnment of O Hanna J in Attorney General v MBride [1928] IR 451, 456
Subsequently, the Constitution (Anendment No 16) Act 1929, extended the
peri od of eight years (nentioned in Article 50) to sixteen years, with the
effect that, during the existence of Saorstat Eireann it was at no tine
possi ble to chall enge, as being unconstitutional, any ordinary |egislation
passed by the O reachtas of Saorstat Eireann. [See also Shanley v
Conmi ssioners of Public Works [1992] 2 IR 477.]

Si nce, however, this particular issue was not fully argued in the
present case and is in any event unnecessary to its disposition, | would
not, for nyself, express any concluded view as to whether, assuning its
lack of conformity with the 1922 Constitution, the 1935 Act should be held
to have anended that instrunent.



Concl usi on

Accordingly, one returns finally to the initial question, ie as to
whet her s 5(1)(e) was inconsistent with Article 15(1) of the Constitution
| am satisfied that the power which it gave to the minister to determne
the policies and principles by reference to which the power already vested
in the State to deport aliens should be exercised was inconsistent with the
exclusive role in legislation conferred on the Qreachtas by Article

15. 2. 1o.

I would disniss the appeal

LYNCH J: The relevant facts of this case have been fully set out in the
judgnments just delivered and it is unnecessary for ne to repeat them here.
| had an opportunity of carefully reading and considering the judgnents in
advance of today's sitting and | find nyself in agreement with the judgment
of Barrington J. I'Il just add a few words of what | hope are practica
consi derati ons.

The State has virtually absolute power regarding the granting or
wi t hhol ding of the right of aliens to cone into and remain within the
territory of the State. Article 5 of the Constitution and Gsheku v Irel and
[1986] IR 733; [1987] ILRM 330. The organ of governnent to exercise this
power on behalf of the State is logically the executive organ (the
governnment). The legislative organ of government (the QO reachtas) can
nomi nate a nenber or menbers of the executive organ to exercise the power
on behalf of the governnent and the State. This the O reachtas has done by
the Aliens Act 1935 nonminating the nmnister to fulfil that role.

It could be advantageous to 'the people of Eire’ as referred to in the
preanble to the Constitution to provide that only aliens of a certain class

could land in or enter into or remain in the State -- for exanple only
persons who have the benefit of third | evel education and possessed a
degree froma reputable university. It could hardly be gainsaid that such

a regul ation was seeking to pronote the common good in accordance with the
preanble to the Constitution: the good of the Irish nation (Article 1): the
good of the Irish State (Article 4): and the good of the Irish citizens
(Article 9). This nmay appear a little far fetched but there have been
exanples in the past of aliens contributing greatly to the comercial and
cultural life of the nation to such an extent that they were subsequently
granted honorary Irish citizenship.

Conversely it would not pronote the conmon good of the people of Eire to
admt into the State aliens of dubious character likely to engage in
t el ephone, credit card, or conputer frauds or any other crimnal activity.
That is obvious, but one could also say that to adnmt aliens froma place
of illiteracy and absence of the skills required for nodern industrial and
commercial life would not pronote the common good of the Irish nation
ei ther although pushed too far this mght conflict with the concept of
charity and concord with other nations also referred to in the preanble to
the Constitution. The circunmstances of aliens vary to such an extent
dependi ng on what part of the world they cone fromand on the ethos of each
succeedi ng generation that to be effective the powers of control to be
given to the executive by the G reachtas nust necessarily be very wi de and
very widely defined. This is why the powers given to the ninister by the
Aliens Act 1935 are so widely drawn. They confer on the nminister a very
wi de-ranging discretion in the exercise of the State and the nation’s right
to grant or refuse entry to the national territory. Read in the light of
the Constitution the mnister nust exercise these powers bona fide in the
i nterests of the common good of the people of Eire and of concord with
other nations, a fornula which allows for discrimnation between aliens of
a particular nationality or otherwi se of a particular class or of
particular aliens. See Tang v Mnister for Justice [1996] 2 ILRM 46. The
Constitution would also of course require that the mnister exercise his
wi de-rangi ng powers in accordance with natural justice and fair procedures.



By making the Aliens Order 1946 the m nister has not changed the law in
any way. He has nmerely applied the law arising fromthe sovereignty of the
State and as nominated so to do by the Aliens Act 1935 to various aliens
and categories of aliens in the interests of the comobn good of the
citizens of this State.

In nmy viewthe Aliens Act 1935 and in particular s 5 thereof is not
i nconsistent with the Constitution and I would accordingly allow this
appeal .

DI SPCsSI TI ON:
Appeal dismissed.



